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"The purpose of this Act is to extend the 
_ present laws of Canada to provide a 
right of access to information in records 
_ under the control of a government 

— institution in accordance with the 
principles that government information 
should be available to the public, that 
necessary exceptions to the right of 
access should be limited and specific 
and that decisions on the disclosure of 
government information should be 
reviewed independently of 
government." 
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The Honourable Guy Charbonneau 
The Speaker 
The Senate 
Ottawa, Ontario 
June 19, 1991 
Dear Mr. Charbonneau: 


| have the honour to submit my annual report to Parliament . 


This report covers the period from April 1, 1990 to March 31, 1991. 


Yours sincerely, 
L/. 


John W. Grace 


The Honourable John A. Fraser, PC, QC, MP 


The Speaker 
House of Commons 
Ottawa, Ontario 


Dear Mr. Fraser: 
| have the honour to submit my annual report to Parliament . 


This report covers the period from April 1, 1990 to March 31, 1991. 


Yours sincerely, 


UV. 


John W. Grace 


June 19, 1991 
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| Mandate 


Freedom of Information: The 
_ citizen’s right to know—or the 
_ government’s right to “no”? 


| The Information Commissioner is a 

_ special ombudsman appointed by 

_ Parliament to investigate complaints 
that the government has denied access 
to its information. Such complaints are 
made under the Access to Information 
Act—Canada’s freedom of information 
legislation. 


_ Passage of the Act in 1983 gave 
Canadians the broad legal right to 
information recorded in any form and 
controlled by most federal government 
agencies. | 


The Act provides government 
institutions with 30 days to respond to 
access requests. Extended time may 
be claimed if there are many records to 
examine, other government agencies to 
be consulted or third parties to be 
notified. However, the requester must 
be notified of these extensions within 
the initial timeframe. 


Of course, access rights are not 
absolute. They are subject to specific 
and limited exemptions, balancing 
freedom of information against 
individual privacy, commercial 
confidentiality, national security and the 
frank communications needed for 
effective policy-making. 


Such exemptions permit government 
agencies to withhold material -- often 
prompting disputes between applicants 
and departments. Dissatisfied 
applicants may turn to the Information 
Commissioner who investigates 
applicants’ complaints that: 


e they have been denied requested 
information; 


e they have been asked to pay too 
much for copied information; 


e the department’s extension of more 
than 30 days to provide information is 
unreasonable; 


e the material was not in the official 
language of choice or the time for 
translation was unreasonable; 


e they have a problem with the Info 
Source guide or periodic bulletins 
which are issued to help the public 
use the Act; 


e they have run into any other problem 
using the Act. 


The Commissioner’s investigators may 
examine any record except Cabinet 
documents. 


His independent status and power of 
review are strong incentives to 
government institutions to adhere to the 
Act and respect applicants’ rights. 


Since he is an ombudsman, the 
Commissioner may not, however, order 
a complaint resolved in a particular way. 
Thus he relies on persuasion to solve 
disputes, asking for a Federal Court 
review only if he believes an individual 
has been improperly denied access. 


New Kid On The Block 


A new commissioner has the luxury of 
building upon the past, of stepping back, 
taking a deep breath and trying new 
beginnings. He also has to do some fast 
talking: to Parliament whose servant he 
is, to the public to earn its confidence 
and, yes, even to the government in the 
hope of a good start to an always 
delicate, sometimes uneasy, 
relationship. 


A first report, especially one coming 
after only nine months in office, should 
also demonstrate a prudent 
tentativeness, if not that unfashionable 
virtue, humility. No ferocious judgments 
in this one, no hectoring, no claims to 
offer all the answers. Asking the right 
questions is challenge enough. 


Add to all this the duty of this new 
Information Commissioner to explain a 
seven-year shady past as Privacy 
Commissioner. Can this man be trusted 
to be a champion of openness? 


Yes, there is some talking to do. 


First, the leopard changing his spots: a 
professional privacy defender turning 
professional advocate for open 
government without a decent laundering 
period. 


The two positions are, in fact, much 
more complementary than adversarial. 
In both Quebec and Ontario, the same 
persons function simultaneously as 
privacy and information commissioners. 
So far there have been no visible signs 
of professional schizophrenia. 


The Access to Information Act and the 
Privacy Act are indispensable partners 
for achieving a common goal of open 
government. A privacy commissioner, 
as much as an information 
commissioner, should be a vigorous 
advocate of the right of access to 
government records. 


Both commissioners are ombudsmen; 
both investigate complaints on behalf of 
individuals (corporations may also make 
requests under the Access to 
Information Act) seeking their full rights 
of access, either to their own records 


(privacy) or to non-personal records 


(access to information). Section 19 of 
the Access to Information Act 
recognizes privacy as an important 
human value by requiring the exemption 
of personal information from any 
disclosures made under the Act. The 
Privacy Act’s definition of personal 
information is also that of the Access to 
Information Act. 


The Information Commissioner and the 
Privacy Commissioner are advocates of 
the legislation itself, not of the special 
interest of either an individual or the 
government. Each commissioner has 
the duty to balance values which may 
sometimes be in conflict. When the 
balance Is right, then the legislation is 
the winner. Having been long 
sensitized to one of the values may 
even be a qualification for the other job. 


{ 


The first Access to Information 
Commissioner had been a privacy 
commissioner (under the Canadian 
Human Rights Act). That experience 
did not make Inger Hansen soft. Her 
indelible mark was of fierce 
independence. She was the pioneer 
who had to face the first waves of 
resistance to something new, something 
uncomfortable for some and, yes, 
something even threatening to others. 
She faced it without flinching and her 
successor is grateful for the stamp of 
integrity she placed upon the office. 


In many ways, Openness in government 
was—and in many places still is—an 
alien culture. It was certainly not found 
in the British public service in which are 
grounded so many Canadian 
government practices. To the Canadian 
public servant, government information 
was almost a state secret unless 
specifically designated otherwise. 

There seemed in that to be prudence, 
even wisdom. It didn’t hurt, of course, 
that being privy to state secrets, great or 
small, conferred an aura of authority, 
and at least the illusion of power. Who 
would fight those perceptions? 


Aren't the Americans entirely too open 
in their ways of governance? And the 
Swedes! Aren’t they utterly mad with 
their upside-down, back-to-front notion 
that all government information is public 
apart from a few narrow exceptions set 
out in the country’s constitution? (For 
this reason, the Swedes do not think it 
necessary to have an access to 
information act.) 


In Scandinavian countries, one need 
only ask in order to know what anyone 
has paid—or has not paid—in income 
taxes. Try selling such a seditious 
concept in Canada! (Yet a visittoa 
provincial registry office or city hall may 
be all that is required to know a 
neighbour’s municipal taxes. Such are 
the vagaries of convention in these 
matters.) 


Inger Hansen faced passive—and 
sometimes not so passive—resistance 
as the herald of a new era of open 
government—resistance still lingering in 
not so out-of-the way places. She was 
not always welcome at the party, but to 
her credit, she really didn’t care. She 
never gave up. Her pioneering efforts 
have had enduring impact upon the 
Information Commissioner’s office and 
upon government. 


This previous commissioner’s regular 
cries from the heart were anguished 
testimony, if such be needed, that old 
ways die hard. But noting the 
frustrations of Canada’s first Information 
Commissioner is to call attention to the 
fact that the Access to Information Act is 
still young. Seven years into an actisa 
short period in the life of alaw anda 
nation; too short to expect this 
legislation to transform completely old 
and embedded ways. 


Parliament, the country and, especially, 
the frustrated users of the act should not 
despair about its effectiveness. To call 
it, as some critics do, “primarily a 
secrecy act” is being merely cynical, 
glib—and wrong. It was simply naive to 
expect that a spirit of openness would 
descend, like the Holy Ghost, on 
government upon the proclamation of 
an access to information law. 


Ged Baldwin, the Member of Parliament 
from Peace River who made access to 
information a private member’s personal 
crusade, was idealistic about the 
change which would occur under the 
legislation. Perhaps we all expected too 
much too soon. The apparatus of 
government is intractable and 
defensive. And this legislation has more 
potential than any law on the books to 
harass, embarrass, distract and annoy 
the government of the day (and please 
the opposition). 


Some politicians and public servants 
continue to resent requests for 
information which they would call trivial 
and vexatious. And perhaps some are. 
Knowing how much a cabinet minister 
spent on hotel bills and meals doesn't 
really advance public policy. Granted. 
Many more important questions can be 
put—and are. But the fact that in the 
great scheme of things questions are 
asked which may seem petty does keep 
ministers—and all who spend public 
money—at least a little more conscious 
of thrift as a political virtue. 


No, the Access to Information Act has 
not realized a new era of public 
participation in the formation of public 
policy which some of the legislation’s 
advocates earnestly anticipated. 
Government as an institution is still 
often dense, at best opaque, rarely 
transparent. The old culture of 
closeness lingers on. There is no hiding 
that. 


Closed government ways, no matter 
what government, were simply too 
deeply encrusted for sudden 
transformations. Changes will be 
incremental, the speed depending upon 
the collective self-confidence level of 
government ministers—and 
governmental self-confidence is usually 
in short supply. 


But remember, “Yes, Minister”. Senior 
public servants also play an enormously 
important role in the success or failure 
of legislation which to them is often 
meddling and troublesome. It may 
require a generation of new managers 
before full institutional comfort is taken 
with access legislation. The good news 
is that deputy minister after deputy 
minister has pledged support to the new 
commissioner for the principles of the 
Act and for making it work better. One 
wants to believe. 


What’s going on? 


Access to information legislation is not 
founded on abstruse political science 
theories or philosophical concepts. Its 
justification is at once disarmingly 
simple and profound. “The public 
should be able to know what the 
government is up to” was the way U.S. 
Senator Patrick Leahy of Vermont put it 
with fine New England sparseness. 
That’s why the legislation is so tough on 
our rulers, often far tougher than 
Question Period in the House of 
Commons where evasion can be easy. 


To know what the government is up to is 
essential to the health of democratic 
process. To have a chance of knowing 
what the government is up to requires a 
right of access to the records and 
documents which government produces 
(with taxpayers’ money) and which form 
the basis of government decisions or 
indecisions. 


That will sometimes embarrass record- 
keepers. But a free flow of basic 
information to the public is vital to a 
democracy, to informed participation in 
decision-making and to public 
evaluation of the decision-makers. “The 
question” Bruce Hutchison wrote many 
years ago after a judge had banned 
journalists from his courtroom, “is 
whether the people are to be trusted.” 


Justification for access laws can go 
even deeper. The great publisher of the 
New York Times, Arthur Hays 
Sulzberger, once said (his language 
today might be called sexist) that “a 
man’s judgment cannot be better than 
the information on which he has based 
it.” Obvious enough. What may not be 
so obvious Is the profundity of 
Sulzberger’s conclusion: 


“Give him the truth and he may still 
go wrong when he has the chance to 
be right; but give him no news or 
present him only with distorted and 
incomplete data...and you destroy his 
whole reasoning process and make 
him something less than a man.” 


Less than a man—or less thana 
woman! The stakes in the access to 
information business are high. 


Public recourse to access laws can only 
grow—for this reason: issues are 
becoming more complex at precisely the 
same moment that confidence in politics 
and politicians is falling. Whatever else 
such a disturbing confluence may bode, 
it means inevitably a greater demand for 
basic data of government. 


For example, environmentailists will 
want every government environmental 
study they can get their hands on and 
there will be outrage at real or perceived 
stonewalling. Interest groups fighting 
spending cuts will ask for all the 
documents they can think of to help 
them make an opposing case. Public- 
health and public-safety information will 
be increasingly sought in the coming 
years. This is not an age of faith or 
trust. People want to see the facts for 
themselves. 


According to the Treasury Board, which 
keeps the statistics, in the last reported 
12-month period (1989-90), 10,234 
access requests were made to federal 
government institutions, up from 8,853 
in the previous year. A ten per cent 
increase Is anticipated for the current 
year: more and more people want the 
facts. 


Who are these people? Media numbers 
are lower than one might have 
expected—comprising only 8.4 per cent 
of total requests. Business requests 
represent 54.6 per cent, organizations 
6.2 and academics 2.4. Requests from 
individuals comprise 27.1 per cent. The 
category of 1.3 per cent of requesters is 
not known. Yes, the Act is being 
used—and more knowingly used each 
year as requesters become familiar with 
the labyrinthine ways of government 
record-keeping. 


The delaying game 


Let the evidence show that the Access 
to Information Act is not user-friendly. 
Delays in responding to requests for 
information have been particularly 
frustrating, much too frequent and much 
too long. It is especially disappointing 
for anew commissioner to report that in 
the past year delays became more 
common. This year, the number of 
delay complaints investigated by the 
commissioner was 232 — 98 more than 
the previous year. 


In some institutions, notably Finance, 
Environment and, more recently, 
National Defence, delays have been 
chronic. Some slippage because of the 
Gulf War may be justified in a few 
departments. But there will be no 
general absolution. An unjustifiable 
delay is a refusal to give information, a 
denial of a right, a breach of the law and 
that is simply unacceptable. 


Mr. Justice F.C. Muldoon’s strictures 
last year against excessive delays 
should have more impact than the mere 
pleadings of an information 
commissioner who possesses no 
powers to compel. In a case brought by 
the previous commissioner against the 
Secretary of State for External Affairs to 
the Federal Court, Mr. Justice Muldoon 
said he was “quite conscious that 
responding to...requests is truly ‘extra 
work’ which is extraneous to the line 
responsibilities and the very raison 
d’étre of government departments...But 
when, as in the Access to Information 
Act, Parliament lays down these 
pertinent additional responsibilities, then 
one must comply.” 


The court declared that its review of the 
case was not merely aimed at the one 
respondent but “to let all the other 
potential respondents know where they 
stand in these matters”. Mr. Justice 
Muldoon could not have been clearer 
about where he stood. 


“It cannot be doubted”, he wrote, “that 
one principal purpose of the Act is to 
force a change of public servants’ 
habitual, ingrained reluctance to give 
out the government’s information, even 
apart from the obvious, related 
limitations on access.” 


Delay is a parasitic, bureaucratic 
disease, not just a sniffle and a sneeze, 
which is easily caught, even by the 
attending physician. The ombudsman 
of Bophuthatswana, of all places, used 
that vivid metaphor in a recent report. 
Delay respects no national boundaries. 
His point is valid. If unreasonable 
delays are deemed to be a denial of an 
individual’s right of access to 
government information, an 
unreasonable delay by the information 
commissioner in making findings on 
complaints is a denial of a companion 
right. 


Thus, an intensive effort is under way to 
reduce significantly the time taken to 
complete complaint investigations and 
to make findings. No brave promises 
will be made or an arbitrary timetable 
imposed. The commissioner’s 
performance is as much controlled by 
the responsiveness of an institution as 
by the vigour of his own efforts. 
Moreover, a quick finding that a 
complaint is well-founded is often easy 
to make. 


What is harder, and slower, is 
negotiating a solution that meets the 
requirements of the law in balancing 
validly competing interests between a 
requester’s right to information and 
interests represented by the Act’s 
exemptions. All that being true, it must 
be said that cases have sometimes 
languished too long and the blame 
cannot always be placed elsewhere. 


De-courting the process 


Delays are only one of the impediments 
to an access paradise. As worrisome 
was the number of cases which the 
previous commissioner felt compelled to 
take to the Federal Court for review. At 
the end of her term, 18 cases were 
already in the court. Five of these had 
been argued and were awaiting 
decision. At least five more were 
headed there. The sheer number was 
objective evidence of something being 
profoundly wrong. 


One of the important reasons for having 
a commissioner is to solve complaints 
without resorting to the courts. In the 
United States, persons who feel that 
their Freedom of Information Act rights 
have been violated have no alternative 
but to go to court for redress. There is 
no commissioner to complain to, no 
ombudsman to verify whether the law 
has been violated, no person to 
negotiate settlements. A complainant is 
on his or her own. 


In Canada, not only is a commissioner- 
ombudsman available, the requester’s 
road to the Federal Court must travel 
through the commissioner’s office. 
Parliament wanted clearly to give 
mediation a chance. Turning to the 
Federal Court or threatening to take a 
case to court are acts of desperation. 
They are symptoms of the failure of 
mediation and the breakdown of the 
ombudsman’s role which presumes 
good faith on both sides. There have 
been too many such failures. 


The courts have an indispensable role 
in interpreting new and complex 
legislation. What has happened, 
however, is that the Federal Court (or 
the threat of it) became too routine a 
recourse—the process too adversarial. 
And the threat of court action, too 
quickly made, interfered with the 
reasonable settlement of complaints. 
Clearly, that is an abuse of the intent, if 
not the letter, of the legislation. 


A new commissioner is in no position to 
assess blame. But a new commissioner 
can Say that his intention is to give 
sweet reason every chance, and to 
hope that government institutions are 
as interested as he is to effect 
reasonable solutions without the time 
and expense of litigation. 


That would hardly be surprising. 
Canadian public servants are sworn to 
uphold the law. The law says that 
records are to be made public, subject 
only to specific exceptions. It would be 
simply unworthy of the traditions of the 
country’s public servants to believe they 
are conspiring to thwart the law, irksome 
though it may sometimes be. 


There is some good news to be 
reported from the legal front. Of 18 
cases in or coming to court, 13 have 
been resolved. Work continues in hope 
of finding solutions to the rest and, since 
the appointment of a new 
commissioner, no new cases have been 
taken to the Federal Court. 


But, let there be no misunderstanding: 
settlements will not be made at the 
expense of overriding anyone’s basic 
legal rights created by the Act. That is 
not a settlement; that is surrender. The 
Information Commissioner will not 
hesitate to take on a court case when, in 
his view, rights are blatantly denied or 
when key points of law require decisions 
or mediation has been unsuccessful. 


Negotiation—the key 


Government institutions and clients of 
the information commissioner’s office 
are entitled to know how a new 
commissioner sees his job. So that 
there will be no double standards, what 
follows here is a message already 
conveyed to the office’s staff and 
access to information coordinators. 


The Access to Information Act and the 
Privacy Act are indispensable partners 
for achieving acommon goal: open 
government. The commissioners 
should be above all strong advocates 
for the legislation itself. Sometimes a 
commissioner will come down on the 
side of an individual; other times he 
finds himself supporting the 
government. Either way, if work is done 
well, the conflicting values have been 
wisely balanced and the requirements of 
the Act will have been met. 


The government and complainants 
should know that this office is sensitive 
to the competing claims which the 
Access to Information Act forces it to 
adjudicate. The first priority is to keep 
open and healthy lines of 
communication with complainants, with 
government departments and third 


parties. An ombudsman’s office lives or — 


dies on its Success as a persuasive, 
reasonable communicator. 


Being unable to make enforceable 
orders should never be seen as a 
weakness; it is a strength because the 
ombudsman’s role is preserved. 
Negotiation and persuasion often 
succeed where an adversarial 
relationship fails. The power to compel 
compliance would inevitably mean 
confrontation and the ombudsman’s 


office would be in great danger of being © 


in a chronic state of war with 
government institutions. 


An effective, professional working 


{ 


relationship with government institutions | 


will be the key to the office’s success, 
and thus the public’s success. Success 
will not be measured by the number of 
court cases launched or won. It will be 
measured by satisfied users of the 
legislation, by fewer complaints to the 
commissioner’s office or, better still, by 
progress in convincing government to 
release information informally, without 
application under the Act. 


The following commitments were made to 
departments. They are now reaffirmed: 


1. We will be ready to discuss cases 
and exemptions at the staff level to 
the full extent possible without 
compromising our ability to 
investigate complaints. 


2. We will not do your work for you but 
we will emphasize cooperation, 
discussion and negotiations. We will 
not leave you guessing as to what 
remedial action will satisfy us. 


3. The vigour with which complaints are 
investigated will be tempered by 
courteous respect for opposing points 
of view. Honourable disagreements 
should be expected when important 
competing values are contending. 
Good faith on both sides will be 
presumed. 


4. There will be no surprises. No 
adverse findings or no notice of court 
action will go to ministers before 
senior officials have been consulted 
and every effort made to resolve the 
dispute. 


5. We will make every effort to be 
consistent in our approach. Again, 
no surprises. 


All of which is respectfully submitted in 
the hope of making discourse more civil, 
the courts less burdened and the 
lawyers less busy (and, perhaps, a little 
less wealthy). 


This message has been taken directly to 
the top. The commissioner has 
personally asked ministers, deputy 
ministers, chiefs of staff and MPs for 
their support in making the legislation 
work. The reaction was unfailingly 
positive. The deputy minister of 
Employment and Immigration circulated 
a memorandum among his senior staff 
urging that on their side there be a 
response “in a similar fashion to the 
challenge of resolving complaints in an 
open, cooperative manner thereby 
avoiding ...lengthy argument and 
expensive litigation”. 


Often it’s working 


There are more reasons than declared 
good intentions and the successful 
settlement of court cases for restrained 
optimism. The evidence is now clear 
that the impact of the Access to 
Information Act is irreversible and visible 
across the breadth of the public service. 


e Note the increasing frequency of 
news stories carrying the credit line 
“according to information released 
under the Access to Information Act’. 


e Ask lawyers who apply regularly to 
National Revenue Taxation. They 
will say that as a direct result of the 
Act, the department is more 
forthcoming in disclosing information 
without the need of formal 
applications. (That is not as if 
Revenue Canada Taxation is not also 
responding to formal requests. In its 
last Access to Information Act report, 
the department reveals that it 
disclosed more than 200,000 pages 
of information in answering 1,372 
requests.) 


e Ask applicants to Health and Welfare, 
Correctional Service Canada and, 
perhaps surprisingly, the 
Communications Security 
Establishment. After shaky starts, 
these departments have made 
significant improvements in their 
performance in responding to 
requests for records. 


e Ask journalists who know their way 
around both the Act and access to 
information co-ordinators’ offices and 
who report striking successes in 
obtaining information without hassles. 


@ Ask the professional “accessor” who 
offered the unsolicited testimonial 
that Supply and Services is 
unfailingly helpful in digging out 
information from out-of-the-way 
places. 


Many more success stories go largely 
unreported because the information 
commissioner's office is in the business 
of accepting complaints, not 
compliments. 


Another reason for encouragement is 
found in, of all places, the Public 
Service 2000 enterprise. From that 
exercise has come an almost 
revolutionary report entitled, “Service to 
the Public”. It had the nerve to tell public 
service managers that effective service 
to their customers (the public) should 
come before the perpetuation of their 
institutions. How far can plain-speak 
go? 


One of the things our customers want, 
of course, is easier access to 
government-held information, whether 
under the Access to Information Act or 
informally. 


What follows is more from Public 
Service 2000, not the Access to 
Information Commissioner: 


“Our review of studies of public 
perception shows a continuing 
frustration with poor access to 
government information and 
services.” 


The solution? Again, from Public 
Service 2000: 


“A client-centred approach is the 
essential base for systemic, 
significant improvement in access... 
Communication and information 
technologies are particularly 
important factors affecting access... It 
is vital to know whether information 
data bases relevant to client needs 
already exist, how they could be 
accessed and whether new ones 
should be developed.” 


The writer (the prose is too direct to 
have been produced by a committee) of 
these words may not have had the 
Access to Information Act specifically in 
mind. But if the words mean anything at 
all, they apply particularly and most 
pertinently to a law whose first word and 
essence Is “access”. 


Thus, the new message from on high 
(and, one hopes, a recipe for success in 
the public service) is that answering to 
requests for information should not be a 
bother and irritant which hindered a 
public servant from getting on with his 
real job. In this new dispensation for the 
second millennium, giving the public 
information should be very much a 
public servant’s real job. 


The obvious corollary is that the entirely 
sensible principles of the Access to 
Information Act should be integral to the 
way a department does business, not 
something off to the side and, as often 
as can be managed, out of mind. 


Despite some good news and 
expectations of better prospects ahead, 
there is no danger that either the 
commissioner or anyone else will be 
overcome by euphoria. The Access to 
Information Act remains a long way from 
achieving the goals of its founders, even 
allowing for excessive idealism. The 
challenge to make it work better 
remains daunting. 


Eliminating the negative 


Grant in a wild moment of whimsy a 
brave new access to information world, 
a world where all the good intentions 
are realized: no delays, no silly 
exemptions and no unnecessary court 
cases. Yet, achieving that impossible 
dream would only be to eliminate the 
negative. The ultimate goal in the 
words of a song, deservedly long 
forgotten by all but the aged, is to 
“accentuate the positive’. 


For the Access to Information Act is 
about much more than complaints and 
disputes: 


e It is about open government, the 
legislation being a broad, 
indispensable instrument for the 
primacy of openness. 


e It is about easy public access to 
government records. 


¢ It is a declaration of public 
information rights whose principles 
are that a free society must also be 
an open society, that public 
information is owned by the public, 
held in trust by government and, 
unless explicitly restricted by law, 
openly available to the public. 


Who would dare to question such nice, 
even noble principles? Yet after seven 
years, the Access to Information Act is 
still too much seen as something to be 
served in the narrowest possible way. 


In fact, the Act says just the opposite. 
Note the words set forth in the section of 
the legislation which describes its 
purposes: “to provide a right of access 
to information in records under the 
control of a government institution in 
accordance with the principles that 
government information should be 
available to the public” and that 
“exceptions should be limited and 
specific”. 


Then the second paragraph, too often 
forgotten: “This Act is intended to 
complement and not replace existing 
procedures for access to government 
information and is not intended to limit in 
any way access to the type of 
government information that is normally 
available to the general public”. 


The brave broad thrust of the legislation 
has been blunted by nitpicking, 
enervating disputes over scraps of 
records. The ultimate irony is that an 
access to information act is sometimes 
said to be an impediment to easy 
access. That piece of glibness is simply 
not true. What is true, however, is that 
access to information offices, including 
the Commissioner’s, have been 
devoting too much energy to complaint 
handling. 
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There are better and bigger things to do 
in the access business in 1991 than, for 
example, to argue whether the results of 
government commissioned public 
opinion polls should be released. (It is 
passing bizarre that there should ever 
be argument over whether the public is 
entitled to know what its own opinions 
are, especially opinions collected at 
public expense.) 


A better thing is to renew those first 
principles of access to information and 
to recapture some of the splendid 
idealism of the legislation’s sponsors. 
Horizons should be lifted above the 
inescapable drudgery of searching old 
records. 


Electronic info-access 


Nothing should do that faster than 
discovering something of the new, 
enormous challenges of records 
management in the information age. A 
recent study prepared by the U.S. 
Department of Justice observed that the 
“information age” is quickly being 
overtaken in the 1990s by an “electronic 
information age”. 


One estimate has it that within the next 
decade, nearly 80 per cent of all public 
sector information will be automated 
and fully digital. Online databases, that 
is, cComputer-held information which can 
be electronically transferred from one 
computer to another, have expanded at 
a breathtaking rate. In 1980 the number 
of these databases worldwide was 400; 
at the end of 1990 there were 4,615. 
Sellers of online services have grown 
from 59 to 654 during the same period. 
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The money statistics are perhaps even 
more impressive. The authoritative 
study of the Link Resources 
Corporation, Current situation and 
forecast of electronic industry in Europe 
and North America 1989-1994 (New 
York, LINK 1989) reports: the total 
electronic information revenues in North 
America alone were $6.551 billion (U.S.) 
in 1988 and are forecast to reach 
$19.784 billion by 1994 -- tripling in six 
years! 


The ubiquitous computer with its ability 
to store and connect an infinity of 
information holds the key either to giving 
access legislation a richness beyond 
anyone’s dreams or making it a cruel, 
largely unrealized promise. 


Computerization offers the possibility, 
as one report (Federal Information in the 
Electronic Age, Bureau of National 
Affairs, Washington, DC) says, of 
“figuratively breaking down the walls of 
public record rooms.” The report puts it 
this way: 


“Census figures, economic data, 
millions of patents, the inventory of 
hazardous chemicals in local 
factories, consumer complaints about 
automobiles...No more waiting 

for mail from the federal documents 
centre...or wading through dusty 
files... You’re the electronic citizen in 
an electronic world.” 


Whether the electronic age citizen 
benefits will depend upon the ability to 
penetrate electronic walls. Technology 
again runs ahead of policy. The time is 
now to begin addressing these new 
access to information issues seriously 
and systematically. In increasing 
numbers, a new generation of computer 
literates are acquiring—at home or 
office—the computers and the modems 
needed for online access. Theirs is 
clearly the way of the future. 


At present, an alternative, less high-tech 
system for providing access to 
government-held electronic information, 
could be put in place. Here’s a modest 
proposal for a pilot project: 


A citizen could mail, fax or call (perhaps 
on a 1-800 number) in a search request 
to a central (or regional) search service. 
Searches would be done by qualified 
personnel with the necessary 
specialized equipment. The searcher 
could print out and mail the search 
results to the requester. In some cases, 
the searcher might even be able to give 
the information directly to the requester 
while he or she was still on the 
telephone. If the requester was 
connected to electronic mail, search 
results could be transmitted 
electronically to his or her electronic 
mailbox. 


Here are some advantages of the 
proposal: 


e An individual does not need special 
equipment or training. 


e The searchers can ensure that their 
searches are done efficiently and not 
overloading government computers 
with inefficient search transactions. 


¢ Security of government computers 
and databases is safeguarded. 


¢ Searchers can operate within 
guidelines designed to prevent 
frivolous, wasteful, or impractical 
searches such as an insufficiently 
precise search leading to an 
unmanageable number of “hits”. (For 
example, Environment Canada’s 
AQUAREF database contains over 
60,000 references relating to 
Canadian water resources. It would 
not make sense to search for all 
references containing the word 
“water”: the number of “hits” would 
be too large.) 


e The search service can be used to 
establish access needs and priorities: 
for example, the most popular 
search subjects and the most 
common types of search. This 
information can be useful in 
determining which databases the 
public most needs to access. 


e The search service can itself build a 
database of most frequently 
requested information. This 
database can gradually become the 
database of first resort, simplifying 
and speeding the search process. 


Some cautions: 


e Unrealistic expectations should not 
be raised. Some of us either have no 
desire to be “electronic citizens” 
(futurists tend to be enthusiasts) or 
are techno-peasants, a long way 
from having ready access to online 
databases or databases distributed in 
electronic form. 
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e The provision of wide access to 
government computer and online 
databases costs money and poses 
security problems. 


e Charging realistic fees for access 
requests could restrict access to 
those who can pay. Yet failure to 
charge for services may be unfair to 
non-users and frequently leads to 
wasteful or inefficient use of the 
services. 


e In many cases the private sector may 
be in a better position than 
government departments or agencies 
to provide wide distribution of 
government-held information. Here 
again, however, private sector 
charges for products and services 
may be beyond the means of most 
citizens. 


And there will be resistance. Institutions 
may argue that they should not be 
required to take extraordinary measures 
to fulfil their responsibilities under the 
Access to Information Act. Departments 
will say that their primary business is 
not, after all, to serve researchers, 
economic consultants or newsletter 
writers and that answering requests for 
electronic records (or, indeed, many 
requests by one person for paper 
records) could be excessively costly. 
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Though such arguments may have 
plausibility, in the end they are not 
sustainable. The Access to Information 
Act must serve both professional and 
amateur requesters. Electronic 
databases should not become electronic 
barriers to the employee looking for 
information to support a grievance or to 
the citizen worrying about pesticides. If 
databases are constructed with easy 
public access in mind, then electronic 
searches for information will be 
immeasurably more efficient—and much 
less expensive—than reviewing boxes 
of paper records page by page. 


The contents of federal government 
databases are as fair game for access 
requesters as information in filing 
cabinets. Parliament had the prescience 
to put these words (section 4, paragraph 
3) in the legislation: “any record 
requested under this Act that does not 
exist but can...be produced from a 
machine readable record under the 
control of a government institution using 
computer hardware and software and 
technical expertise normally used by the 
government institution shall be deemed 
to be a record under the control of the 
government institution.” 


But saying electronic records are 
covered by the Act and obtaining 
access—ah, there’s the rub. 


The information commissioner will be 
monitoring the impact of the new 
technology, focussing on the way the 
government holds and makes 
information available. Properly done, 
electronic access offers an exciting new 
dynamic dimension to information 
sharing, even to democracy. 


Some jurisdictions are already 
addressing the issues now clustered 
around the evocative term, “electronic 
democracy”. New York’s Committee on 
Open Government calls electronic 
democracy “an issue of the 90s”. 
Alaska has already passed legislation 
bringing its access to information law 
into the computer age. Its legislation 
compels the government to provide 
online access to an electronic file or 
database. “Information” services and 
products are to be made available at a 
reasonable fee. These services include 
the “electronic manipulation” of records 
in order to tailor the data to a person’s 
requests, or even, to develop a product 
that meets a person’s request. 


Canadian public service managers—or 
ministerial chiefs of staff—who think the 
Access to Information Act now creates 
problems for them might consider a trip 
to Alaska! 


Closer to home, the Canadian Legal 
Information Centre (CLIC) was so 
concerned about maintaining public 
access to electronically held 
government legal information it 
established a national task force to 
tackle the problem. CLIC has been 
watching with growing apprehension as 
governments convert statutes, 
regulations, registry and judgment 
information into electronic data bases. 
The fear is that, by default, only the 
most wealthy law firms or individuals will 
be able to penetrate the electronic walls. 


Professor Alan Westin of Columbia 
University, a pioneer advocate of 
privacy protection, recently turned his 
major professional interest to access to 
information issues. Last year he told a 
U.S. Congressional Committee that he 
foresaw the United States becoming a 
nation in which the financially and 
technologically well-endowed— 
government, business, science and the 
media—were the “Lords of the 
Information Age” because of their easy 
access to the great store of information 
in the federal government’s electronic 
databases. The rest of the population, 
he said, would be “information peasants 
because they would be informationally 
disenfranchised”. 


Professor Westin warned that the 
disenfranchised, in particular small 
businesses and private sector volunteer 
associations, would find it increasingly 
difficult to locate and use the information 
paid for by their own tax money. They 
would be unfairly handicapped in 
serving their own interests, asserting 
their economic and political views and, 
even, in monitoring the operations of 
their government. 


Making a start 


If anyone has the specific responsibility 
of trying to prevent such 
disenfranchisement, it is the Information 
Commissioner. Thus, he has initiated a 
study of what other countries are doing 
to improve public access to electronic 
databases. This modest research 
project should offer an authoritative, 
current analysis of how other 
jurisdictions are bringing their access to 
information laws into the electronic 
information age. 


15 


The study will explore how the wonders 
of the new technologies can better 
serve access to government records. 
The Information Commissioner hopes to 
be able to tell Parliament in a coming 
report, whether practices or, even, laws 
should be changed so that Canadians 
will have easy access to the increasing 
amount of electronically held information 
in their government’s databases. 


While this research project will 
investigate practices in other countries, 
interesting initiatives closer to home are 
worth looking at more closely. British 
Columbia has made some of its 
databases — property transfers, for 
example — open to direct computer 
access by the public. The system is 
called “BC Online”. (“Canada Online” 
would also have a catchy ring.) 


Today’s operational decisions will have 
an enormous impact on the quality of 
tomorrow’s access. That is why it is so 
important that government’s decision- 
makers think of the imperatives of the 
Access to Information Act when 
databases are constructed. In the 
design of government database 
systems, consideration of the needs for 
public access to records should be 
given equal billing with the needs of the 
information collectors and immediate 
users. 
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Here are some questions that will have 
to be answered: What federal 
databases would be adaptable to direct 
access? Other than direct access, are 
there alternative effective means of 
making government-held electronic 
information more available to the 
public? What information is of general 
enough interest to justify going “online”? 
How much should the government 
charge for electronic information? 
Should the government offer the 
distribution of value-added features? Is 
there a role for information brokers? 


Beginnings have been made. Treasury 
Board’s new Info Source System is an 
important initiative in this area. The 
printed Info Source volumes are 
available at more than 7,200 locations in 
Canada. Free access to the Info 
Source online database is being 
provided at a growing number of 
locations, planned to be some 1,800 in 
1991-92. 


While significant, the system is capable 
of improvement and extension. The 
Information Commissioner has 
undertaken work, in cooperation with 
Treasury Board and Communications 
Canada, to examine options for 
improvements in two particular respects. 
One set of options relates to a means of 
making it easier for users of Info 
Source to identify existing government- 
held electronic information. A second 
set relates to means of improving 
subject access to both the printed 
volumes and the online database. 


The purpose of Treasury Board’s 
excellent policy document, 
“Management of Government 

| Information Holdings”, is cost-effective, 
coordinated information management to 
serve better government and public. 
Another government initiative, 
“Government Communications Policy” 
looks beyond the narrow legal 
requirements of the law and encourages 
‘the informal sharing of government 
generated information. 


Beyond these initiatives, some persons 
in a few corners of government are 
talking about the issues. But so far they 
_are talking mainly to each other and 
often in narrow terms of realizing the 
financial potential of government 
databases, rather than in terms of the 
Access to Information Act. 


More daring (and ultimately much more 
rewarding) ventures in open 
government should be everyone's goal. 
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Complaints 


This sampler from the year’s 745 
completed complaints makes no 
pretensions at being a statistically valid 
cross-section of cases investigated or 
an indicator of trends. Cases were 
chosen either for their intrinsic interest— 
complainant’s requests are ingenious 
and unpredictable—or for the 
significance of issues being raised. 


The complaints reveal more about the 
complexities of the access to 
information business than provide a 
predictable pattern to the 
Commissioner’s decisions. 


Before the individual cases, a brief word 
about the somewhat exotic terminology 
and statistical tables giving the broad 
picture of the year’s case work. 


Unlike in civil or criminal proceedings, 
the Information Commissioner mediates 
complaints—a process which leads to 
findings of: 


e “justified” (a legal right has been 
denied or the spirit of the Act 
offended); 


e “not justified” (no breach of the Act or 
outside the Commissioner’s 
mandate) or; 


e “discontinued” (complaint withdrawn 
or abandoned). 


In Table 2, “complaint category” 
describes the type of complaint. Most 
concern a government institution’s 
refusal to disclose part or all of the 
records but the office also investigates 
complaints of delay, extension of the 
time to respond, fees, language of the 
records and shortcomings in the various 
supporting publications. 


A complaint may seem relatively 
minor—one page exempted out of 
several hundred—or it may have been 
rectified immediately. In making his 
finding, however, the Commissioner 
determines whether the complainant’s 
legal rights were respected. It is not for 
him to determine the importance (or 
frivolity) of a complaint, simply its 
validity. 


Table 1 


STATUS OF COMPLAINTS 
April 1, 1990 to March 31, 1991 


Pending from previous year 


Opened during the year 


Completed during the year 


Pending at year-end 
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Table 2 


COMPLAINT FINDINGS 


April 1, 1990 to March 31, 1991 


CATEGORY JusTiFiep | NOT Discon- ||} TOTAL], % 
| JUSTIFIED | TINUED 


Refusal to 
disclose 


Delay 
(deemed refusal) 


Time 
extension . 


Fees 
Language 


Publications © | 


Miscellaneous 


a 
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Table 3 


COMPLAINT FINDINGS 
(By Government Institutions) 


April 1, 1990 to March 31, 1991 


GOVERNMENT INSTITUTIONS 
JUSTIFIED} TINUED 
7 


Agriculture Canada 


Atlantic Canada Opportunities Agency 


Auditor General, Office of 


Bank of Canada 


Canada Labour Relations Board 
Canada Ports Corporation 
Canada Mortgage and Housing Corporation 


Canadian Human Rights Commission 
Canadian International Dev. Agency 


Cdn. Radio-Television and Tel. Commission 
Canadian Trans. Acc. Inv. and Safety Board 


Canadian Security Intelligence Service 


Communications 


Comptroller General, Office of the 
| Consumer and Corporate Affairs 


Copyright Board 


Correctional Service Canada 


Defence Construction (1951) Limited 


Employment and Immigration 
Energy, Mines and Resources 
Environment Canada 


External Affairs 


Federal Business Development Bank 


Finance 


Fisheries and Oceans 

Health and Welfare 

Immigration and Refugee Board 

Indian Affairs and Northern Development 
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Table 3 


Government Institutions JUSTIFIED} NOT Discon- || TOTAL 
JUSTIFIED] tiNUED 
2 3 


Industry, Science and Technology 5 

International Development Research Centre 

Investment Canada 

Justice 

Labour 

National Archives of Canada 

National Capital Commission 

National Defence 

National Parole Board 

National Research Council | 

National Transportation Agency — 

Privatization and Regulatory Affairs, Office of 
Privy Council Office 

Public Service Commission 

Public Works 

Revenue Canada - Customs and Excise 

Revenue Canada - Taxation 

Royal Canadian Mint 

Royal Canadian Mounted Police 

Secretary of State 

Solicitor General 

Superintendent of Financial Inst’s., Office of 

Supply and Services 

Transport Canada 

Treasury Board Secretariat 

Western Economic Diversification 

Multiple 
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Table 4 | 


GEOGRAPHIC DISTRIBUTION OF COMPLAINTS 


(By location of comp ainani 


Aon t 1, 1990 to March 31, 1991 


Newfoundland 

Prince Edward Island 

Nova Scotia 

New Brunswick 

Quebec 

National Capital 
Region 


_ Ontario 


Manitoba 
Saskatchewan 
Alberta 

British Columbia 
Yukon 

Northwest Territories 


Case Summaries 


Polls 


Inevitably, a poll case. (Britain had its 
poll tax; Canada its tax polls). 


The Information Commissioner is not in 
business to tell a government 
_department when to conduct polls and 
_on what subjects. He makes no 
comment on the proliferation of polling 

| as an instrument for devising policy. He 
is entitled to note, however, that it is 
passing bizarre that the public should be 
' denied knowing what the public thinks 

_ when the public pays for collecting 

| information about itself. He does warn 

_ those wishing to hold back poll results 

| that they have a heavy burden in 

| justifying delay on the grounds of not 
controlling the data or of injury to 
government interests. 


_Acase history illustrates. Requests 

| were made to the Department of 

_ Finance (a major player in the poll 

_ business but by no means the only one) 
_ for the results of several of its GST 

_ public opinion surveys. The requester 
complained to the Information 

_ Commissioner when he had not 

_ received a reply within a reasonable 


_ period of time. 


_ Two reasons were offered for the delay. 
_ The Minister wrote: “The reports have 


not been received and are, therefore, 


unavailable for release. The results will 
_ be made publicly available at a later 

- date when the department has dealt 

_ with all of the policy issues inherent in 

_ these surveys”. 


First, the matter of unavailability. The 
complaint investigation established that 
the Minister was referring to two surveys 
conducted seven and four months 
earlier. The investigator learned that 
the polling company had delivered a 
verbal briefing on the results to the 
Minister shortly after each poll was 
conducted. These briefings were 
illustrated by graphs and charts, though 
at that time no detailed analysis was 
provided. Supporting data and 
summaries of the briefings were later 
placed on departmental files. 


Question: Are verbal briefings, followed 
by much later filings, a device to 
circumvent the legal obligation in the 
Access to Information Act of a timely 
response to requesters? This case Is 
not the only one in which evidence 
exists that polling companies commonly 
use this formula. 


The argument that the polling company, 
not the government institution, is in 
control of polling results is no excuse for 
delaying prompt responses to requests 
for the data. The Department of Supply 
and Services’ standard contracting 
procedure calls for “client” control of poll 
information. Thus, the information 
belongs to the client, not the polling firm 
and no use can be made of the 
information without the consent of the 
client. Poll results at all stages are 
clearly “under the control of the 
government institution’—those key 
words from the Access to Information 
Act. 
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There may sometimes be practical or 
operational necessity for making verbal 
reports of poll results to senior officials 
of client departments. But this practice 
should not become a means of ensuring 
that poll results are available only when 
they are no longer relevant. 


Now to the department’s second point, 
the injury argument. Finance claimed 
that the immediate release of the 
findings of its polls could injure the 
financial interests of the government—a 
claim other departments have also 
used. In the case at hand, the 
Commissioner wrote that in his view 
“the poll itself contained no information 
which could be injurious” since it merely 
recorded “existing attitudes of the 
Canadian public”. He found against the 
department. 


The Commissioner has supported 
almost every complaint of delay and 
exemptions dealing with requests for 
poll results. However, in many cases 
records have been released before a 
finding was made—a release rate not 
nearly as good as It may look because 
often the action occurred after the 
information had lost much of its 
pertinence. 


Guest lists 
A requester wanted to know the names 
and countries of origin of guests invited 


by External Affairs to the opening of 
Canada’s new Washington Embassy. 
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The department turned him down flat. 
External argued that the information 
was personal and should be exempted 
under section 19(1) of the Act. In 
addition to the personal privacy issue, 
External also claimed that releasing the 
guest list, in the words of section 15(1) 
of the Act, could “reasonably be 
expected to be injurious to the conduct 
of international affairs”. 


Though the Commissioner had doubts 
about the validity of the latter argument, 
he did not need to address it because, 
in his view, the privacy issue was 
paramount. On that matter, he said an 
essential difference should be made 
between those who attended the 
reception and those who did not. 


He wrote: 


“Those who attended clearly 
expected to be seen. In accepting 
the invitation they tacitly waived any 
right to privacy. Indeed, it was a 
reasonable expectation that the event 
would receive extensive media 
coverage—and it did. Persons in 
attendance could note and report 
upon their fellow guests—some so 
reported. Guests could be observed 
entering the building. For these 
reasons, | cannot support any privacy 
claim made on behalf of those who 
were present at the opening. 


“But what of those who were on the 
guest list and chose not to attend? 
Here it seems to me that the privacy 
provision of section 19 is 
appropriately applied. These people 
did not ask to be invited. Indeed, the 
fact of receiving an invitation might 
be for some an embarrassment or, 
even, annoyance. It could indicate a 
relationship which either does not 
exist or if it did, one which an 
individual, for his or her own reasons, 
did not wish made publicly known.” 


| The Commissioner found that External 


ee 


Affairs should release the names only 


| (no addresses) of those who attended 


the Embassy’s official opening. He also 
said that those names of Canadian 
federal officials who had been invited in 
their official capacities had been 
incorrectly exempted. 


These decisions and arguments, 
however useful they may be as 
precedents, were of no help to the 
requester. External reported that it had 
no record of invitees who came and 
those who did not. In fact, some 
persons attended who were not even on 
its guest list. There was no record to 
release. 


_ Did he qualify? 


A researcher applied by letter and paid 
the fees in cash for records from 
Investment Canada. The applicant then 
identified his agent but provided no 


telephone numbers. Since the 


department doubted the requester was 
present in Canada, it wrote the agent for 
assurance that the applicant qualified. 
The applicant then complained about 


_ the department’s questioning of the right 


of access. 


Although access rights were extended 
on April 13, 1989, to all individuals and 
corporations present in Canada, there 
remain limits on who may be given 
access. The Commissioner found the 
department acted in good faith when 
questioning the requester’s 
qualifications. 


Disappearing electrons 


The Canadian International 
Development Agency (CIDA) was asked 
for a list of CIDA projects “cut as a result 
of the April 1989 federal budget and 
later cuts.” The requester was 
unsatisfied with CIDA’s response. He 
complained at not receiving a 
breakdown of program cuts, or their 
location, in what he characterized as a 
“sparse” response. 


The case is a textbook example of the 
new challenges electronically-stored 
records pose to access rights. 


A CIDA executive told the Information 
Commissioner that he understood the 
requester’s frustration. There were no 
before-or-after records because 
budgeting records are held in an online 
computer system. Managers made 
budgetary changes by “re-profiling” 
computer programs: delaying project 
starting dates or extending the duration 
of a program from, say, three to four 
years. Thus annual spending 
commitments were reduced without 
necessarily cancelling or even reducing 
programs. 
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To receive the information he was 
seeking, the requester would need print- 
outs before and after each “re-profiling’”. 
They did not exist. CIDA maintained 
that such print-outs are unfeasible 
because hundreds of its activities are 
frequently re-programmed. CIDA 
argued that the process is dynamic, not 
Static. 


The Commissioner found no evidence 
that CIDA had set out to thwart the 
Access to Information Act. The 
complaint, however, raised the question 
of what constitutes a record in the data- 
processing world of disappearing 
electrons. As noted earlier in this 
report, if a government institution can 
produce a machine-readable record, it 
controls the information and therefore it 
is subject to an access request. But 
what if the capacity to produce the 
record is lost? 


The Commissioner “somewhat of a 
techno-peasant’, reported that he did 
not possess either the evidence or 
expertise to challenge CIDA’s 
explanation. He remains concerned, 
however, about the dangers posed by 
technology and modern records 
management to an access regime. 
When should institutions be compelled 
to produce and keep records so they 
would be available for access requests? 
What is the Commissioner’s role in 
policing electronic record-keeping? The 
answers remain elusive. 
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What’s a record? 


The question of when information is a 
record is not confined to electronically- 
held information. The case of the 
“Meme implant” (a silicone breast 
prosthesis) has an access-to- 
information dimension. Without going 
into the turns and twists of an 
enormously complex matter, here are 
the essentials from the access-to- 
information point of view. 


The Information Commissioner was 
asked to investigate allegations against 
the Department of Health and Welfare 
(H&W) of improper records destruction 
and altering of records dealing with the 
department’s studies of the implant’s 
safety. An investigator interviewed 
numerous employees from H&W and 
another institution. As well, he 
examined all records involving the 
Meme prosthesis. 


It was clear that some records were 
ordered destroyed and others were 
altered. But was the destruction to 
prevent embarrassment or acceptable 
routine administrative practice? 


The complaint itself was not supported 
on the narrow grounds that there was 
no evidence that the department had 
improperly treated records within the 
period covered by the access request. 
The department in fact did provide the 
complainant with internal 
correspondence relating directly to its 
handling of various stages of a staff 
doctor’s report on the Meme device. 


Nonetheless, the destruction of records 
concerned the Commissioner enough 
that he wrote the deputy minister: “Any 
destruction of records which is 
motivated by a desire to suppress an 
improper view or embarrassing 
information or to alter the developmental 
history of a matter is not, in my view, 
acceptable.” 

The Commissioner acknowledged that it 
is sometimes difficult to determine when 
a document ceases being a rough draft 

(which clearly need not be kept) and 
becomes a departmental record. He 
suggested that consultations among 
officials of the department, Treasury 
Board, Justice and the Commissioner’s 
office would be useful to determine 
ground rules. 


| 
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In reply, the deputy concurred with the 
Commissioner’s view of what would 
constitute unacceptable records 
destruction. She went on, however, to 
make the following points: 


“It is standard office procedure to 
review draft scientific papers and 
reports before their publication and to 
request changes or further research 
when they are deemed to be 
inaccurate or incomplete. Such draft 
papers and reports as well as drafts 
of letters and memoranda are 
routinely destroyed often simply by 
recycling the paper, as to retain them 
on file would be a monumental task. 
Not only could the preservation of 
reports containing laboratory errors, 
poor judgments or interpretations, or 


indeed deliberate falsifications, be 
contrary to the public interest, 
Treasury Board requires public 
servants to scrutinize the vast 
quantity of paper that tends to 
accumulate, with a view to reducing it 
and thereby effecting economies in 
the use of office space and storage 
cabinets.” 


The deputy agreed that it is “sometimes 
difficult to determine when a record 
ceases to be a draft and should become 
a departmental record”. She believed, 
however, that the scientists and 
managers in her department, as well as 
the majority of public servants, exercise 
their discretion in “a prudent and 
realistic manner”. 


The correspondence ended with the 
Commissioner being reassured that 
Health and Welfare respected the 
principles at issue but he was 
concerned that the concept of “standard 
office procedure” is open to abuse. He 
was particularly sensitive to documents 
which acquire status by revealing the 
full background leading up to a final 
decision or product. He acknowledged 
that setting down abstract principles in 
these matters is difficult. He asked that 
staff remember “on a case-by-case 
basis”, the demands of the Access to 
Information Act. 


As to the problem of accumulating too 
much paper, the Commissioner’s 
experience in examining government 
files leads him to believe that the added 
burden of maintaining key drafts would 
be more than offset by cutting out 
unnecessary duplication. 
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What is a manual? 


The Access to Information Act requires 
each government department to set 
aside an area which the general public 
can use to “inspect any manuals used 
by employees of the institution in 
administering or carrying out programs 
or activities of the institution that affect 
the public.” 


The complainant asked the Department 
of Transport to let him see the Master 
Minimum Equipment List (MMEL) for a 
particular aircraft. This document is not 
produced by the government but is 
submitted to the Department of 
Transport by a third party. He was 
refused informal access and complained 
to the Commissioner that the 
department was violating the public’s 
right to such a “manual”. 


At issue was whether the MMEL, and 
documents like it, were manuals as 
described in section 71 of the Act. The 
Access to Information Act does not 
define “manual” but Treasury Board 
guidelines describe a manual as “any 
set of directives, instructions, guidelines 
Or procedures used by employees in 
administering or carrying out any 
operational programs or activities of a 
government institution.” 


The investigator studied transcripts of 
the proceedings of the Standing 
Committee on Justice and Legal Affairs 
which in 1981 debated the anticipated 
use of this provision. This showed 
clearly that the provision was intended 
to allow public access to any manuals 
government employees use to interpret 
regulations affecting the public. 
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Francis Fox, the Minister of 
Communications at that time, had said 
that “the idea is that if a government 
employee is using a manual to interpret 
legislation that affects a member of the 
public, that person will have access to 
the document on which the government 
employee is basing his interpretation.” 
Mr. Fox also stated that it would be the 
first time that “public service manuals” 
would be made available to the public 
and it was important to let people know 
that a department “has manuals that 
include directives, policy statements, 
etc., and that such manuals do exist.” 


The Commissioner concluded that the 
manuals referred to in section 71 were 
those originating with departments and 
did not include those prepared and 
submitted by third parties. Since the 
MMEL was not a manual of the sort 
described in the Act, the complainant’s 
rights had not been breached. The 
Access to Information Act has other 
specific provisions dealing with third 
party information. 


Identifying confidences 


Environment Canada responded to an 
application for its “Environmental 
Blueprint for the 90’s” by excluding it 
entirely, claiming the document was a 
Cabinet confidence. 


After filing a complaint with this office, 
the applicant wrote to the department to 
clarify his request. The applicant and 
the department then agreed that in 
response to a more precise request, 
more records would be released. The 
remaining records remained excluded 
under subsection 69(1). 


The Commissioner agreed that the type 
of record, and the records of the 
department’s consultations, supported 
the decision. 


The Information Commissioner and the 
Clerk of the Privy Council have agreed 
that, when the Commissioner is in 
doubt, he will be given written 
certification by the relevant minister or 
the clerk of the Privy Council that the 
documents are indeed confidences 
under section 69. As the Commissioner 
had no reason to be unsure in this case, 
he did not ask for such verification. 


The complainant had also requested a 
list of all the section 69 documents 
involved. The Commissioner presented 
this request to the department but it 
declined. Institutions are under no 
obligation to provide such a list. 


Isolating third parties 


Two complaint investigations about 
Revenue Canada-Customs and Excise 
(C&E) responses to requests for 
information on imports provided 
interesting results. 


One investigation concerned a request 
for a list of all Canadian importers of 
liquid malt extract from the United 
States from 1987 to 1989. C&E had 
refused the request, claiming that it was 
confidential commercial information 
exempt under paragraph 20(1)(b) of the 
Act. 


An earlier investigation proved 
instructive to this case. 

In the earlier experience, despite written 
arguments from the Commissioner’s 
office, C&E had insisted that its 
computerized list of importers of infrared 
lasers was confidential commercial 
information. The Commissioner 
decided to consult third parties who 
might be affected by such release. 


As a result, the office sent letters to 
more than 300 importers identified on 
the Canada Customs List. Their 
responses quickly revealed that the tariff 
classification on which the list was 
based was too broad to isolate the 
specific item which interested the 
complainant. This had important 
implications, both for the direction of the 
ongoing investigation and the liquid malt 
extract case. 


The investigator, examining the tariff 
classification on which the liquid malt 
extract list was based, found it 
contained imports other than the 
product which the complainant had 
specified. The Commissioner thus found 
the complaint not justified because the 
department did not have the record. 


These investigations showed that unlike 
most consultations which involve very 
few third parties, requests for 
information about imports can involve 
hundreds. 
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Had consultations been practical in this 
investigation, third parties would 
probably have numbered in the 
thousands. It is now evident that 
Customs records may often not make 
possible the isolation and retrieval of 
specific imports information. Thus the 
failure of a third party to respond to the 
commissioner’s consultations may not 
indicate that the addressee was an 
importer of the particular item and has 
conceded release. In fact he may know 
little about the product and could care 
less about disclosure. Given the large 
numbers involved in such requests 
about imports, this broad brush 
approach can obviously not be 
employed. 


The department should examine future 
access requests to determine whether 
in fact it possesses the record 
requested. Certainly, complaint 
investigators will be looking. 


A final note: the department continues 
to consider this type of information 
exempt from release under paragraph 
20(1)(b) of the Act. The Commissioner 
is inclined to contest that position, 
depending on the nature of the import 
and whether a proper record exists. 


Were they public servants? 


The first access complaint against the 
International Development Research 
Centre (IDRC) occurred after it denied 
an applicant the names of the governors 
who attended a board meeting in 
Bangkok, Thailand, in March 1990. The 
centre had given the applicant detailed 
expense accounts for the trip (minus 
some personal data) but withheld 
names because it considered them to 
be personal information. 


The investigator examining the records 
found that the board members were 
officers of IDRC. Information about their 
position or functions (including money 
spent on work-related travel) is not 
“oersonal” under the Access to 
Information Act (or the Privacy Act). In 
addition, the names of these orders-in- 
council appointees were published in 
IDRC’s annual report. IDRC resisted 
the request because It believed the 
appointees were not public servants 
within the meaning of section 3 of the 
Privacy Act. 


IDRC asked for a legal opinion on the 
status of board members. After 
considering such opinion and further 
discussions with the investigator, IDRC 
released the names. The 
Commissioner considered the complaint 
justified and resolved. 


Committees perform 


Take heart all those who despair of 
government committees. Applicants 
wanted the “Rodal Report”, 
commissioned by the Deschenes 
Commission in its investigation of war 
criminals who might have been admitted 
to Canada. The Privy Council Office 
released the report subject to a number 
of exemptions under subsections 13(1), 
15(1), 16(1), 19(1) and 23(1), solicitor- 
client privilege. 


The complaints cited both specific 
exemptions and their volume. 


The complaints were investigated 
together with several others dealing with 
requests for records about alleged war 
criminals, particularly those concerning 
the admission and removal from 
Canada of Jacques deBernonville. 
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The Commissioner sent some 80 
queries to the Privy Council Office about 
the exemptions and PCO reviewed the 
records in conjunction with the other 
departments having interest in the 
documents. 


PCO found itself chairing a committee of 
PCO, RCMP, CSIS, CEIC, Solicitor 
General, Department of Justice and 
External Affairs Canada. To the 
surprise of just about everyone who is 
suspect of government committees, the 
end product was excellent. All the 
Commissioner’s observations were 
dealt with and significant additional 
information was released. 


Gander air crash 


In this case, the Canadian Security 
Intelligence Service was asked for 
records from a Security Intelligence 
Review Committee (SIRC) inquiry about 
the 1985 Arrow Air crash in Gander, 
Newfoundland. Specifically, the 
requester asked for copies of all CSIS 
and SIRC correspondence, memos and 
files on the inquiry and all other records 
in CSIS files about the crash. 


He complained that the released 
records were heavily “censored” and 
wanted the Commissioner’s assurances 
that the exemptions were valid. 


CSIS had invoked a number of 
exemptions, including: 


e the information had been supplied in 
confidence by another government or 
international organization (subsection 
13(1)); 


e release could harm international 
affairs or the defence of Canada 
(subsection 15(1)); 


e the information was obtained during a 
lawful investigation and release could 
reveal investigative techniques or 
harm law enforcement (Subsection 
16(1)); 


¢ some of the information was personal 
(subsection 19(1)); and 


® some contained advice to 
government or ministers (paragraph 


21(1)(a)). 


After an investigator examined all the 
records, the Commissioner’s office 
recommended the release of more 
information. CSIS agreed and the 
Commissioner considered that the 
remainder had been properly exempted. 
The justified complaint was resolved 
through mediation. 


Too late to complain 


A request for records dealing with the 
granting of a foreign bank license to the 
Amex Bank of Canada was received at 
the Department of Finance January 20, 
1989. There was no subsequent 
exchange of correspondence between 
the requester or the department until 
July 27, 1990. At that time the 
department released 124 pages more of 
the 767 pages of records. Exemptions 
were claimed on the rest. 
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Now the extraordinary part. The 
requester was told she could take her 
complaint to the Commissioner. Yet, it 
was by now some six months after the 
expiration of the date by which she 
could legally do so. (The Access to 
Information Act, section 31, says a 
complaint must be made within one year 
from the time the request for a record is 
received). The situation, the 
Commissioner wrote to the complainant 
is as “bizarre and as unsatisfactory to 
me as to you”. 


This office pursued the question of 
whether the Information Commissioner 
had discretionary power to waive the 
one-year time limit. Unfortunately, the 
answer is—he does not. Section 31 is 
absolute, standing in puzzling contrast 
to section 41 of the Act which does give 
the Federal Court jurisdiction to extend 
the time limit in applying for judicial 
review. 


The Commissioner took this matter up 
with the Department of Finance with 
little success. 


This complainant was deprived of her 
right because of the extreme length of 
time taken by the Department of 
Finance to respond to her request. She 
became the victim of the department’s 
sloth. The best solution, and it is 
unsatisfactory, was to have the 
requester submit a new application. 
She did so, to expedite matters, and 
then withdrew her complaint—perhaps 
to fight the battle another day. 
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The Commissioner recommends that 
the Access to Information Act be 
changed to prevent this loophole from 
being used, deliberately or not, as a way 
of avoiding complaints. Any time limit 
for making a complaint to the 
Commissioner should start running only 
after a requester receives a response 
from an institution, not from when a 
request for information is made. 


Revised request works 


A translator requested a list of bidders 
and the opportunities they had to bid on 
all translating jobs tendered by the 
Secretary of State from April 1 to 17, 
1990. 


The department estimated that 22.5 
hours would be necessary to search 
and prepare the information. This 
prompted the translator to complain to 
the Commissioner. A few days later, he 
sent the department a modified request. 
The Commissioner’s investigator 
suggested that the complainant hold this 
complaint until the department 
responded to the revised request. He 
agreed. The revisions lead the 
department to releasing all of the 
requested information and the complaint 
was withdrawn. 


Judicial appointments 


An individual asked to examine records 
about the appointment of judges to the 
Supreme Courts of Canada and 
Ontario. The Department of Justice said 
that it had no such records and the 
applicant complained to the 
Commissioner. 


| 
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The investigator confirmed that Justice 
in fact had no such records. If they did 
exist, they would probably be with the 
Commissioner for Federal Judicial 
Affairs where assessments are made on 
the qualifications of candidates for 
federal judicial appointments. The 
office, however, is independent of the 
Department of Justice and not subject to 
the Access to Information Act. 


The Commissioner dismissed the 
complaint. 


System response awkward 


Here the applicant asked Transport 
Canada for Enforcement Management 
Information System (EMIS) reports from 
January 1987 to the present. These 
reports involve possible safety violations 
of Acts and Regulations by aircraft. 


Transport Canada supplied the reports 
and charged a $100 fee. The applicant 
complained to the Commissioner that 
poor records management systems had 
caused him to pay too much. 


Transport Canada had first assessed a 
$200 fee but reduced it because of a 
misunderstanding. This occurred when 
Transport Canada sent out the fee 
estimate but continued to process the 
request. The complainant had 
discussed the $200 estimate with 
departmental staff and thought 
Transport Canada had waived the fees. 
Ithad not. Because of this 
misunderstanding the department 
charged only $100. 


The investigator found that the system 
was designed for a specific function with 
a limited ability to search and produce 
other types of reports. It could not 
automatically generate the data the 
complainant wanted. Thus Transport 
Staff had to produce the report using 
both manual and computer processing. 
They began by using an ad hoc 
program to retrieve some of the data, 
then used that data to create 
summaries. Staff considered this more 
cost effective than editing the computer 
printouts. 


The Commissioner concluded that the 
complaint was unjustified. Not only did 
the fees comply with the Act but 
Transport Canada had already reduced 
them by half and had not charged 
computer processing costs. 


The complainant’s charge was 
legitimate in that the system was poorly 
organized to respond to access 
requests. The department wished to 
redevelop the system, but lacked the 
necessary funds. 


Computerized records 


The applicant in this case sought the 
records of all access requests filed with 
National Defence (DND) and the 
agencies under its control from 1988 to 
the present. 


He complained of excessive fees 


assessed for 18 minutes of computer 
time. 
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The investigation found that the records 
are Summaries contained on a 
computerized database. The computer 
program is designed to provide reports 
in certain predetermined formats. 
Producing the records in other formats 
would require re-programming. DND 
agreed to provide the data in the format 
requested and so altered the program. 


DND estimated the processing involved 
by running a similar program, timing it, 
and calculating the per-page cost and 
the overall charges. 


The investigation confirmed that no 
other processing was being conducted 
when the example was run or when this 
request was processed. It also found 
that DND did not charge programming 
fees. Thus, DND’s steps to assess and 
charge the fees were consistent with the 
Access to Information Act. The 
Commissioner found the complaint was 
not justified. 


CAIR system 


The applicant had asked for lists of 
access to information requests from the 
CAIR system maintained by Supply and 
Services Canada (DSS). The system is 
a network of microcomputers designed 
to coordinate departments’ responses to 
access requests. 


The applicant received the records but 
complained about the fees which he 
found inconsistent with earlier charges. 
He wondered whether diskettes would 
be cheaper than printouts and if charges 
would be lower using faster equipment. 


The investigation showed that DSS 
operates CAIR on a system without an 
accounting package. DSS based the 
estimate of 11 minutes for this request 
on the computer time of similar previous 
runs. With no other programs running 
concurrently, it took the computer 11 
minutes to process, plus four minutes to 
make the disk copy and more than one 
hour to print the 526 pages of the report. 


The department is entitled to charge 
$16.50 per minute for the central 
processor and all locally attached 
devices. In this case, DSS charged only 
the estimated run time even though it 
was entitled to recover the added 
processing costs. 


The investigation, involving both access 
and technical staff, found no 
inconsistent application of fees. It also 
confirmed the use of a more powerful 
system would take less time. Finally, as 
DSS did not charge for the printout, a 
diskette would not have reduced the 
fees. 


The Commissioner found the complaint 
was not justified. 


Two levels of independent review 
_ provide Access to Information Act 
_ insurance that government institutions 


_ is the Information Commissioner and 
the second is the Federal Court of 
- Canada. 


The first level gives applicants the 
opportunity to ask the Information 
Commissioner to investigate their 
~ complaints that the government has not 
_ responded properly to their applications 
for information. The second level 
provides the ground rules for asking the 
Federal Court to review two types of 
decisions: government proposals to 
disclose third-party information, and— 
once the Commissioner has completed 
his investigation—complaints about 
improper denial of access. 


Third-party applications 


Government institutions proposing to 
disclose information affecting the 
interests of a third party must first notify 
the party, giving it an opportunity to 
demonstrate why its information should 
not be released. 


If the third party’s representations do not 


persuade the institution to exempt the 


material, it may ask the Federal Court to 


review the decision and order the 
department not to disclose the 
information. When such a request is 
made, the third parties must prove to 


the Court that the information should not 
be disclosed because it qualifies as one 


of the mandatory exemptions in 
subsection 20(1). 


This kind of third-party action 
represented more than two-thirds of the 


56 applications for Federal Court review 


filed this year. 


_ disclose records properly. The first level 


None of the 41 third-party applications 
have been argued before the Courts. 
Only three have been settled and 
withdrawn. Thus, virtually all the third- 
party applications filed during the past 
year still sit with the Court waiting to be 
heard. 


Add to this the 51 cases pending from 
previous years (two of which date back 
to 1985) and the total is 89 applications 
still awaiting a hearing. Third-party 
court applications delay disclosures, on 
average, two and a half years and less 
than two per cent have been successful. 


Most applications to block disclosure 
are in fact never heard—they’re settled 
and withdrawn. Of the 194 third-party 
cases filed since 1983, 37 per cent have 
been settled. Some third-parties seem 
to use the right to go to Court not only to 
prevent disclosure but as a tactic to 
delay access. Others may use the 
judicial review procedure to gain time to 
work out a settlement: 16 cases were 
settled within three months of filing. 


Third-party litigation: the 
commissioner’s role 


The Commissioner has no formal role in 
this third-party process. His office is 
rarely involved so he can only presume 
that settlements usually lead to 
institutions withholding at least some of 
the information which was to be 
disclosed. 


In spite of this, the office continues to 
monitor all third-party applications. It will 
get involved, however, when the Court 
invites it to do so or in cases to which it 
can make a meaningful contribution. 
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Many third parties, unfamiliar with the 
Act, take an excessive amount of time 
to assemble the facts to prove their 
entitlement to an exemption. Because 
of this, the Commissioner proposes to 
work with government and third parties 
during the coming year to find a way to 
reduce both the number of third-party 
applications and the delays they cause. 


Litigation: the commissioner’s last 
resort 


When an institution refuses to release 
information requested under the Act, the 
applicant may ask for an independent 
review—first by the Information 
Commissioner and then, if necessary, 
by the Federal Court. 


After receiving a request for review, the 
office first conducts a thorough 
investigation to determine the relevant 
facts and to assess whether the 
government applied the proper 
exemptions in refusing disclosure. The 
Commissioner then seeks to mediate a 
resolution—his primary goal. If this is 
unsuccessful and the applicant 
continues to believe that the information 
should be disclosed, he or she may 
apply for a Court review. 


The Information Commissioner too may 
apply for judicial review if he is 
unsatisfied with the department’s 
response. Since the Act took effect, 
there have been 287 requests for court 
review, 46 by applicants and 47 by the 
Information Commissioner. 
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The office has made a concerted effort 
during this past year to resolve more 
complaints by persuasion, thus reducing 
its own applications for judicial 
interpretation of the Act. As a result, the 
office has launched only two new review 
applications, none since the 
appointment of a new Commissioner. 


During the last nine months of the 
reporting year staff undertook to 
mediate all outstanding court cases. As 
a result, nine of the Commissioner’s 13 
outstanding cases were resolved; six 
were settled and the remainder 
withdrawn . While hindsight vision is 
always 20-20, perhaps these statistics 
demonstrate that with a will on both 
sides to find a solution, negotiations can 
reduce the number of court applications. 


Court review will be necessary when 
there is a need for interpretation of the 
Act or faced with an intractable 
institution which the Commissioner 
believes is flouting the law. The 
Commissioner intends, however, to ask 
for review only after making every 
reasonable effort to resolve a dispute. 
Even then, he will continue to mediate 
as long as there is some hope of 
settlement. 


New court rules needed 


Although the Access to Information Act 
provides for the Federal Court to make 
special rules to hear access appeals, it 
has not done so. Existing court 
methods make no allowances for the 
situations which arise in access 
applications. The result has been 
lengthier and more costly proceedings. 


In one case Mr. Justice Décary wrote: 
“Things would have been made easier 
for practitioners had the Court adopted 
the ‘special rules’ it was directed to 
make by section 45 of the Act.” Mr. 
Justice Décary was grappling with the 
issue of whether the Court had 
jurisdiction to grant the request, by a 
lawyer representing the applicant, for 
access on a confidential basis to the 
very records at issue in the application 
(see page 40). 


It may be helpful to the Court to identify 
here areas where special rules are 
needed and should be designed. They 
are rules which: 


e¢ minimize the delays and costs of 
obtaining a court ruling; 


e ensure all relevant information and 
interested parties are before the 
Court; and 


¢ respect the integrity of both the 
records at issue and other 
confidential information. 


Formulating particular court rules is not 
novel or complex. The Federal Court 
already allows special rules in similar 
situations as Summary applications 
under the Trade Marks Act. After some 
eight year’s experience, it should now 
be possible to draft such rules for the 
Access to Information Act. 


Decision highlights 


During 1990-91, the Trial Division of the 
Federal Court handed down six Access 
to Information Act decisions. Of these, 
five were filed by complainants and one 
by the Commissioner. While most 
decisions concerned procedural 
matters, there were some lessons to be 
learned—particularly for requesters 
wanting to take their own review 
applications to court. 


Court costs 


In four of the applications the Court 
ruled on awarding costs. 


In the first case, Creighton v. Office of 
the Superintendent of Financial 
Institutions (T-2048-89), the question 
was whether the requested records 
existed at all. The Court dismissed the 
application once it was satisfied that the 
records did not exist. It did not require 
Mr. Creighton to pay court costs, 
however, because the judge thought 
that the department had mistreated him 
while it processed the application. 


Similarly, in an application by Mr. X 
against the Department of National 
Defence (T-1112-89), the Court 
awarded legal costs to Mr. X because 
DND took so long to process the 
request and “did not even extend to the 
applicant the courtesy of an 
explanation” for the delay. 
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The outcome was different when Mr. X 
brought a similar application against 
DND a few months later 

(T-2176-89). In this case, the Court 
awarded $200 in costs to the 
government. According to the Court, 
the applicant had unnecessarily 
occupied the time and resources of the 
Court and the government because 
DND had given him the records two 
months before the Court application was 
filed. 


Mr. Justice Strayer wrote: “I regard this 
application as frivolous and vexatious 
because its futility should have been 
amply evident to the applicant. Having 
already failed in a previous application 
against the same respondent to obtain 
an order from the Court even ina 
stronger case, | cannot imagine how the 
applicant could reasonably believe that 
he could come back and obtain an order 
in a case where there had been no 
failure to disclose during the extended 
period”. 


In another case the Court decided that 
an applicant acting as his own counsel 
during a court review is not entitled to 
legal fees. This decision came out of 
Rubin v. Attorney General of Canada, 
Raymond P. Guenette, J.F. Cousineau, 
and Canada Mortgage and Housing 
Corporation (T2581-89). Thus, it 
appears that applicants who take their 
own cases to court will be able to 
recover taxable out-of-pocket expenses 
but nothing for their time and effort. 
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It is interesting that none of these cases 
mentioned subsection 53(2). This 
provision enables the Court to award 
costs to the applicant—even if the 
review is unsuccessful—if the 
application has raised an important new 
principle concerning the Act. Perhaps 
applicants should consider using this 
provision in the future. 


Delays 


Two Federal Court decisions made this 
year will have a significant effect on the 
Act. 


The first, by Mr. Justice Muldoon, 
discussed earlier in this report, 
concerned three applications by the 
Information Commissioner against the 
Minister of External Affairs (T-1042-86, 
T-1090-86 and T-1200-86). 


The cases involved three separate 
requests for documents about the free 
trade agreement. External Affairs 
received the requests at different times 
but extended its response time for each 
request 120 days past the 30 days 
allowed and then processed them 
together. 


In his decision, Mr. Justice Muldoon 
said that one of the main purposes of 
the Act is to change public servants’ 
attitudes and to oblige them to give out 
information, subject to the limitations of 
the Act—even if it imposes extra work. 


His order sets out a number of rules to 
guide departments: 


* Departments must be able to 
substantiate each extension based 
upon the requirements of each 
request. It was a breach of the Act to 
take the same 120-day extension for 
each of the three requests. 


| 
} 


It was not wrong for the department 

| to process all the records at the same 
time; it was wrong to withhold records 
which were ready. Thus, 

' departments should disclose records 
as they become available. 


© A department must justify a time 

_ extension by providing the 
Commissioner’s office with cogent, 
genuine reasons which will justify 
both the extension and its length. 


A few months later, in a related decision 
X v. the Minister of National Defence (T- 
2176-89), Mr. Justice Strayer appeared 
to differ with Mr. Justice Muldoon’s view 
‘concerning the scope of judicial review 
envisaged by the Act. 


‘He said, “unless there is a genuine and 
‘continuing refusal to disclose and thus 
an occasion for making an order for 
disclosure or its equivalent, no remedy 
can be granted by this Court.” 
Accordingly, he decided that he had no 
jurisdiction because the department had 
not refused to release the records. 
They had, in fact, already been 
disclosed by the time Mr. X applied for 
the review. 


The Commissioner agrees that 
generally there is no right of review 
once all the requested records have 
been disclosed. Mr. Justice Strayer, 
however, went further. He wrote that, in 
his view, a court has no jurisdiction to 
review a time extension, regardless of 
its length and whether or not it was 
reasonable. 


The Commissioner can cite at least 
three situations where the Federal Court 
appears to have jurisdiction to review 
whether an institution was justified in 
extending the 30-day time limit. 


They are: 


1. When an institution is not justified in 
extending the statutory 30-day time 
limit because it cannot meet the 
conditions set out in subsection 
9(1)(a) or (b). In this case, since 
there is no basis for an extension, the 
institution would be deemed to have 
refused the records once the 30 days 
expired. With disclosure “deemed” to 
have been refused, a right of Court 
review exists. 


/2. When an institution extends the time 
limit unreasonably—by taking, for 
example, a 270-day extension when 
the facts support only 60 days. Once 
the 60 days expire and the records 
have not been disclosed, the records 
are considered refused and there is a 
corresponding right to review. 


39 


3. When the institution is not justified in 
extending the time limit because the 
Commissioner determined that the 
institution had no grounds to justify 
notifying a third party (Subsection 
20(1)). Without proper justification 
for extending the time, the records 
would be deemed refused once the 
30 days expired. At that point the 
complainant has a right to judicial 
review. 


The Commissioner expects government 
institutions to seek extensions only 
when justified by the Act and, even 
then, only defensible extensions. If the 
Commissioner concludes that a delay or 
time extension infringes the Act, and he 
has been unable to mediate a solution, 
he may yet decide to take the complaint 
to court. 


Counsel may see disputed records 


In Consumer and Corporate Affairs and 
lain Hunter (A243-90), the Federal 
Court of Appeal decided that, in general, 
an applicant’s legal counsel may 
examine the exempted records to 
prepare for a court hearing—although 
not in the case at issue. Consumer and 
Corporate Affairs Canada had appealed 
an earlier decision by Madame Justice 
Reed that an applicant’s lawyer should 
be allowed to examine the material on 
an undertaking that he or she not reveal 
the contents to anyone, including the 
client. 
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The appeal stemmed from a request by 
lain Hunter, a reporter for the Ottawa 
Citizen, for all records filed by the prime 
minister and cabinet ministers under the 
conflict of interest guidelines. The 
department had exempted all the 
material claiming it was “personal 
information” (Subsection 19(1)). The 
Commissioner supported the exemption 
noting, however, that there might be 
cases in which the public interest might 
override privacy (section 8(2)(m) of the 
Privacy Act). Mr. Hunter asked for a 
court review. 


The three appeal judges disagreed with 
the earlier ruling but for different 
reasons. Ina minority opinion, Mr. 
Justice Pratte said that section 47 of the 
Act does not permit disclosure even to 
counsel. 


Mr. Justice Decary and Mr. Justice 
Mahoney disagreed. They held that 
section 47 allows the Court to grant 
access to counsel in order to argue for 
disclosure, providing that he or she 
undertakes not to disclose the 
information. 


The Court ruled that it was not 
appropriate to order the records 
disclosed to counsel because “in a case 
such as this one, where it is the nature 
of the information...rather than its 
specific content which is at 
issue...counsel need not see the actual 
information at issue in order to prepare 
adequately for the application”. 


The case illustrates well the minimum 
standard of disclosure since the 
department had provided a copy of the 
code and described extensively the kind 
of information it required ministers to 
provide. This was sufficient for counsel 
to argue the application. 


——e 


The opinion should have little impact on 

the Commissioner's office. The majority 

opinion seems to support the 

proposition that one should look for the 

_interpretation most in keeping with the 
purpose and principles of the Act. The 
case also points out the continuing need 

| for the Court to establish some 

| procedural rules for reviewing access 

| complaints. 


/ Commercial information 


| The Court agreed with the decision of 

| the Minister of External Affairs not to 

| disclose to a requesting MP the amount 
in kilograms of the largest single import 
cheese quota allocated to an individual 
_or company igh ahetsteler Wy, 


_The Information Commissioner brought 
_ the case (T-895-88) against External 

_ Affairs after the department rejected the 
| request because the company supplied 
_ the information to the government in 
confidence. The department believed 
its disclosure could harm the company’s 
financial or competitive position 
(paragraphs 20(1)(b) and (c) of the Act). 


_ The Commissioner agreed that the 

_ information was commercial but did not 

_ believe the department had 

_ substantiated its claim that the company 

_ had supplied the information in 

_ confidence or that its disclosure would 

_ be harmful. The Commissioner also 

_ argued that the information was 

_ provided to obtain a substantial financial 

benefit—a cheese import quota. Since 

the public interest did not require the 

government to treat the information 
confidentially in order to preserve a flow 

_ of information between itself and the 

_ company, the Commissioner did not 


} 


_ consider the information confidential. 


Mr. Justice Denault concluded that the 
exemptions were proper because 
importers had supplied the government 
market information on their cheese 
imports in confidence in 1975. From 
this information, the government 
calculated all initial quotas. Though the 
applicant wanted the 1985 quota, the 
information was essentially the same. 
The Court agreed it had been supplied 
in confidence and was a proper 
exemption under paragraph 20(1)(b). 


Mr. Justice Denault then considered the 
harm that disclosure could cause. He 
applied the test established by the 
Federal Court of Appeal judgment in 
Canada Packers Inc. v. the Minister of 
Agriculture [1989] 1 F.C. p.47—that is, 
whether there is a reasonable 
expectation of probable harm. 
Determining what constitutes a 
“reasonable” expectation of “probable” 
harm is the crux of the issue and 
invariably prompts serious 
disagreement—as It did in this case. 


The Court concluded that in this case 
the third party had met the test. Mr. 
Justice Denault said: “Given the nature 
of the information sought, its potential 
uses, and the great confidence with 
which it has been guarded at all times, 
| find that the respondents have 
established that a reasonable 
expectation of probable harm exists 
regarding its disclosure”. 
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The Court was not satisfied that the 
company had substantiated its claim 
that disclosure would interfere with 
contractual negotiations (paragraph 
20(1)(d)). Mr. Justice Denault said that 
“while some evidence was tendered...of 
the possible effect of disclosure on 
international contracts generally, and 
while hypothetical problems concerning 
foreign supplies and local customers 
were raised in the third party’s affidavit, 
these are not sufficient to establish a 
reasonable expectation that any 
particular contract or negotiations will be 
obstructed by disclosure. Consequently 
the grounds for exemption under 
paragraph 20(1)(d) have not been 
demonstrated.” 


In court this year 


During the past year, the Information 
Commissioner filed two applications for 
judicial review and participated in 17 
cases already before the Court. 


The cases are listed by filing date, 
beginning with those which have been 
closed. Here is a summary of the 
issues involved in each case and the 
status. Greater detail can be obtained 
from the office. 
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Closed cases 


Information Commissioner v. | 
Solicitor General (Federal Court | 
No. T-2783-86, Filed December 23, | 
1986; Federal Court Appeal No. A- | 
679-88) | 


The dispute in this case concerned the 
Solicitor General’s decision to remove 
“personal information” from a report | 
about the food services unit ina | 
penitentiary. The primary issue atthe 
hearing was whether the information 
dealt with an employee’s position or | 
functions (and therefore not personal) or 
whether it concerned the individual in 
the position and so was personal. | 


A secondary element in the case, but 

the primary one in the Appeal, was | 
interpreting the “reasonableness” test in — 
section 25. This provision obliges the 
department to disclose from otherwise 
exempt records “any part of the record 
that...can reasonably be severed”. In | 
simple terms that means disclosing 
everything that is not exempt andthat | 
can be separated from the exempt 
information. 


After considering the case, the Commis- | 
sioner concluded that it is not 
reasonable to require an institution to 
sever information from a record if the 
result is a series of disjointed words or 
phrases with no content, context or | 
meaning. A valid section 25 severance | 
should provide the applicant with | 
information which responds in any way | 
to the request but, at the same time, 
protects the confidentiality of the exe 

portions of the record. 


| 


approach was consistent with that taken 
by Associate Chief Justice Jerome in 
the Trial Division and so discontinued 


| 
Fy Commissioner concluded that this 
the Appeal. 


| Information Commissioner v. 
Secretary of State for External Affairs 
(Federal Court No. T-165-88, Filed 
February 4, 1988) 


The complainant was refused copies of 
| correspondence between External 
Affairs and the office of the Access to 
| Information Commissioner exchanged 
‘during the investigation of another 
complaint made by the same individual. 
The department withheld the material, 
citing section 35 of the Act which 
requires investigations to be conducted 
in private. 

Inthe opinion of the former Assistant 
, Commissioner, Bruce Mann, and the 
complainant, section 35 is not an 
exempting provision and may not be 
relied upon to withhold records 
, requested under the Act. 


_In the course of his review of this 
previously outstanding court case, the 
present Commissioner came to a 
different conclusion. In his view, section 
35 is intended to give all parties the 
assurance that, unless the 
_Commissioner determines otherwise, 
_information provided to the 
-Commissioner’s office in the course of 
an investigation will be kept confidential. 


Without such assurance, openness and 
candor would be discouraged, seriously 
hampering the effectiveness of 
investigations. 


Subsection 35(2) is explicit: no one is 
entitled “to have access to or comment 
on representations made to the 
Commissioner.” Correspondence 
between the Commissioner’s office and 
institutions may often contain a mix of 
purely factual material and 
“representations’—a term not defined in 
the legislation. 


Since subsection 35(2) specifically says 
that there is no right of access to 
representations, the Commissioner 
concluded that an institution must refuse 
to disclose records which contain 
representations made during an 
investigation. Any other conclusion 
would have the effect of conferring on 
departments the discretion which 
subsection 35(2) gives to the 
Commissioner. 


In the case at hand, therefore, the 
institution had the authority, indeed the 
responsibility, to withhold such 
information, subject, of course, to the 
duty to sever records and disclose any 
non-exempt information. 


During the course of the investigation, 
the department also claimed that the 
records could have been exempted in 
their entirety under paragraph 16(1)(c) 
because disclosure would be injurious 
to the Commissioner’s ongoing 
investigation. The present 
commissioner agreed that to the extent 
some portions of the records did not 
contain representations they would be 
properly exempted under that provision. 
He directed that this case be withdrawn. 
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ICI Americas Inc. et al. v. The Queen 
et al. (Federal Court No.T-1116-88, 
Filed November 10, 1988 [Information 
Commissioner Intervenant]) 


This case arose after Agriculture 
Canada refused to disclose a study it 
had received from the company about 
neurotoxicity in pesticides. 


There were two issues: 


e Did the report contain confidential, 
scientific or technical information? 


e Would disclosure of the report be in 
the public interest because public 
health concerns clearly 
outweighed any harm to a third 
party’s financial or competitive 
position or any interference with its 
contractual or other negotiations? 


The case was discontinued when the 
third party consented to the release of 
the requested study. 


Information Commissioner v. 
Minister of Agriculture (Federal Court 
No. T-1885-88, Filed October 4, 1988) 


The Commissioner withdrew this case 
after the department provided evidence 
in its Court application to support its 
contention that the disclosure requested 
could damage the conduct of 
international affairs. The case 
concerned inspection reports on 
conditions in certain European meat 
packing plants. The case was settled 
on the basis of the department’s 
agreement to sever and release 
portions of the reports which would not 
harm Canada’s relations with other 
countries. 


Information Commissioner v. 
Minister of State (Privatization and 
Regulatory Affairs) (Federal Court | 
No. T-2036-89, Filed October 5, 1989) 


The complainant had sought records 
about the possible privatization of Petro-, 
Canada. The main issue in the case 
was whether the department had 
severed and disclosed all of the | 
information not covered by exemptions. - 
The Commissioner withdrew the case 
after the department agreed to disclose — 
additional information. 


Information Commissioner v. 
Minister of Employment and 
Immigration (Federal Court No. T- 
2295-89, Filed October 27, 1989) | 


The applicant in this case wanted | 
information from Employment and | 
Immigration files about six named | 
individuals. The matter went to court 
over whether the department had | 
severed and disclosed all non-personal | 
information. The case was settled after 
the department agreed to disclose 
additional information which the 
Commissioner considered not to be 
personal or, if personal, available 
publicly elsewhere. 
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Information Commissioner v. 
National Capital Commission et al. 
(Federal Court No. T-2737-89, Filed 
‘November 29, 1989) 


| 


| 


This case concerned a new 
‘classification standard which the NCC 
exempted under 21(1)(d) because it 
contained information about personnel 
management plans not yet put into 
operation. The Commissioner 
disagreed because the classification 
standard had been approved by 
Treasury Board and partially 
implemented. The Commissioner 
withdrew the request when the 
complainant confirmed he was no 
longer interested in the disputed 
records. | 


} 
| 
| 
Information Commissioner v. 
Solicitor General of Canada (Federal 
Court No. T-2766-89, Filed December 
5, 1989) 


‘Described in the 1989-90 Annual Report 
(p.64), this case was initiated when the 
‘Commissioner believed the department 
had exempted non-personal 
‘information. The case was settled when 
the department agreed to sever and 
disclose the disputed information. 


Information Commissioner v. 
Minister of Employment and 
Immigration (Federal Court No. T- 
2844-89, Filed December 8, 1989) 


Also described in the 1989-90 Annual 
Report (p.65), this case was withdrawn 
by the Commissioner after the 
department released records it had 
previously exempted. The 
Commissioner had originally asked the 
Court to review the information the 
department exempted because it had 
not substantiated that disclosure would 
harm the conduct of international affairs. 


The Information Commissioner v. 
Department of Fisheries and Oceans 
(Federal Court No. T-674-90, Filed 
March 14, 1990) 


In this case also, the department's 
agreement to release the record meant 
that the Commissioner could withdraw 
the court application. At issue was 
whether the requested records, a 
consultant’s report, had been prepared 
primarily for expected litigation and thus 
protected by solicitor-client privilege. 
The case was described in the 1989-90 
Annual Report (p.66). 
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Open cases 


Mary Bland v. National Capital 
Commission (Federal Court No. 
T-2300-86) Filed October 21, 1986 


The primary issue in this case concerns 
the National Capital Commission’s 
(NCC) refusal to disclose the names 
and the rents paid by its residential 
tenants in 1984. The NCC exempted the 
information considering it to be 
personal. The case was heard in May 
1990 and the parties, including both the 
Information and Privacy Commissioners 
who intervened, await the Court’s 
decision. 


Action on these cases is continuing. 


Vienneau v. Solicitor General of 
Canada (Federal Court No. T-842-87, 
Federal Court Appeal No. A-346-88) 


Kealey v. Solicitor General of Canada 
(Federal Court No. T-1106-87, 
Federal Court Appeal No. A-347-88) 


There has been no decision on the 
Commissioner’s appeal of an earlier 
decision by the Trial Division. It had 
concluded that the Act does not oblige 
government institutions to specify which 
provisions have been used for each 
exemption claimed by the department. 
Even though the Court rejected the 
Commissioner’s earlier application, it 
observed that providing provision 
numbers next to each deletion was 
highly commendable and in keeping 
with the basic purpose of the Act. The 
appeal is pending. 
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Information Commissioner v. 
Minister of National Revenue 
(Federal Court No. T-1034-90) 


The applicant in this case had asked for — 


background records concerning two 
specific Income Tax Interpretation 
Bulletins. Some records, containing 
information subject to solicitor-client 
privilege, were withheld. 


Two issues are at stake here. 


e Has the department a duty to 
determine if there is information in 
the record which is not subject to 
solicitor-client privilege and which 
can be severed and disclosed? 


¢ Must the institution decide, case by 
case, whether to exempt even when 
the record contains information 
subject to solicitor-client privilege? 


The case will proceed if attempts at 
mediation by the Commissioner prove 
unsuccessful. 


Information Commissioner v. 
Minister of Indian and Northern 
Affairs (Federal Court No. 
T-1471-90) 


The complainant had asked to see a 
report about the social, political and 
legal situation at the Kanesetake (Oka) 
Mohawk Reserve. The report had been 
prepared by a lawyer the department 
retained for that specific purpose. The 
department exempted the report, 
claiming solicitor-client privilege, even 
though it had given the complainant a 
similar report on the subject that had 


been prepared by an individual who was | 


not a lawyer. 


EE 


| 

The Commissioner’s investigation 
revealed that most of the report was 
factual and did not contain legal advice 
that would be protected by solicitor- 
client privilege. The Commissioner 
recommended the department re- 
examine the report, identify those 
portions to which solicitor-client privilege 
-applied and disclose the remainder. 
The department stood by its blanket 
exemption. 


_ At issue is whether the solicitor-client 
_ exemption applies to the report and, if 
so, whether there are portions not 

_ warranting protection and which could 
_be disclosed. The parties are 
continuing attempts to resolve the 

_ issues before a court hearing is held. 
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Public Affairs 


The Commissioner and his staff 
continued during the year to speak to 
government agencies, media and the 
public about freedom of information and 
the Commissioner’s role. 


Retiring Commissioner Inger Hansen 
convened a first international 
conference for freedom of information 
ombudsmen. The conference examined 
such topics as the independent status of 
ombudsmen, competing pressures of 
freedom of information and privacy 
protection and procedural and statutory 
protection of trade secrets. 

Delegates to the conference were from 
Australia, Denmark, Finland, France 
and New Zealand as well as provincial 
and state officials from Connecticut, 
New York, Manitoba, New Brunswick, 
Ontario and Quebec. 


Among the other audiences addressed 
by access to information representatives 
during the year were the International 
Bar Association, the Canadian 
Ombudsmen Conference, the Canadian 
Public Relations Society, Canadian 
Press, the Conference of Canadian 
Press Councils, the Council on 
Governmental Ethics Laws, access to 
information coordinators and various 
university classes. 


The Access to Information Act should 
be itself accessible and, as much as any 
piece of legislation can be, user-friendly. 
Thus the office produced a long-awaited 
new consolidation of the Access to 
Information Act. The publication 
includes an index, schedules | and II 
and related legal provisions from other 
Statutes. Copies are available free from 
the office. 


Staff handled 393 requests for various 
information materials. 


Inquiries 


The Commissioner's staff responded to 
1,098 inquiries during the year, most of 
them over the telephone. 


Frequent subjects of inquiry were: the 
goods and services tax (access to 
information charges are exempt); 
environmental issues, such as the 
safety and long-term effects of 


pesticides; genealogical information and 


military records. 


While the office has fine-tuned its 
listings in the blue page (government) 
listings of city phone directories to 
explain its mandate, it continues to 
labour under the fallout of a somewhat 


ambiguous title. Thus, the office is often | 


the target for calls from individuals who 
have no idea where to turn for help— 
particularly calls from those who live 
beyond the Ottawa/Hull area. 


The toll-free line is a life raft for anyone 
in a community with few federal 
services. As a result, receptionists 
referred more than 5,500 unrelated calls 
to Reference Canada during the year. 
This represents a reduction of 2,500 
unrelated calls in the past two years, 
leaving more time for staff to help 
callers with questions about the Access 
to information Act (and reduces the 
office’s phone bill). 


| 


| 


| 


| 


| 
| 


| 


Corporate Management provides both 


the Information and Privacy 
Commissioners with financial, 


personnel, administrative, informatics 


and library services. 


Finance 


The Offices’ total resources for the 
| 1990-91 fiscal year were $6,372,000 


CORPORATE MANAGEMENT 


and 78 person-years, an increase of 
$567,905 and three person-years over 
1989-90. Personnel costs of 
$4,897,442 and professional and 
special services expenditures of 
$577,300 accounted for more than 87 
per cent of the total. The remaining 
$852,060 covered all other expenses. 


The following are the Offices’ expenditures 
for the period April 1, 1990 to March 31, 1991* 


Information Privacy 
| Salaries 1,660,527 1,856,590 
Employee Benefit 
| Plan Contributions 288,230 323,380 
Transportation and 
_ Communication 38,141 114,167 
Information 84,446 58,546 
Professional and 
Special Services 411,801 hoUsiDU 
Rentals 3,952 2,214 
Purchased Repair and 
Maintenance 14,628 3,912 
| Utilities, Materials 
and Supplies 9,847 14,978 
Acquisition of Machinery 
and Equipment 176,236 51,508 
Other Payments 6,145 Se Wha) 
TOTAL 2 /18:103 2,558,927 


Corporate 

Management Total 

652,525 4,194,442 
91,390 703,000 

123,309 27 SO1L 
5,549 148,541 
35,349 577,300 
11,413 17,079 
9,676 28,223 
30,655 55,480 
856/72 313,416 
3,584 13,204 

1,049,122 6,326,802 


* Expenditure figures do not incorporate final year-end adjustments reflected in the 


Office’s 1990-91 Public Accounts. 
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Personnel 


An increase of three person-years and 
a change of both the Privacy and the 
Information Commissioners contributed 
to an active personnel program. There 
were 45 staffing actions, including 
outside recruitment, promotions, the 
hiring of term employees and some 
reclassifications. 


Administration 


New space was fitted-up for occupancy 
in the fall of 1990 and some progress 
was achieved in the records 
management area, particularly in the 
scheduling of administrative records. 


Informatics 


A new information technology was 
introduced to the organization. Three 
studies were undertaken concerning 
case management systems, additional 
office automation and networking ina 
secure environment. These studies will 
be completed in 1991-92 and will 
provide the necessary information to 
form a long-term information technology 
plan. 
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Library 


The library provides services to the 
Information and the Privacy 
Commissioners. It is a resource centre 
for both the Information and Privacy 
Staffs which is also open to the public. 


A total of 436 books, periodicals, and 
annual reports were acquired through 
the Government Depository Services 
program. There were 835 items loaned 


and 847 reference questions answered. 


The automation of library functions was 
completed this year. 


Organization chart 


PRIVACY 
COMMISSIONER 


INFORMATION 


COMMISSIONER 


ASSISTANT 
INFORMATION 
COMMISSIONERS 


| ASSISTANT 
PRIVACY 
COMMISSIONER 


DIRECTOR GENERAL 
CORPORATE MANAGEMENT 
LEGAL 
ADVISOR 


LEGAL 
| ADVISOR 


EXECUTIVE DIRECTOR GENERAL 
DIRECTOR OPERATIONS 


PRIVACY PRIVACY INFORMATION PUBLIC 
COMPLAINTS COMPLIANCE COMPLAINTS AFFAIRS 


PUBLIC POLICY AND 
AFFAIRS RESEARCH 
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The purpose of this Act is to extend the 
present laws of Canada to provide a 
right of access to information in records 
under the control of a government 
nstitution in accordance with the 
principles that government information 
should be available to the public, that 
necessary exceptions to the right of 
access should be limited and specific 
and that decisions on the disclosure of 
government information should be 
reviewed independently of 
government.” 


Subsection 2(1) 
Access to Information Act 


The Honourable Guy Charbonneau 
The Speaker 

The Senate 

Ottawa, Ontario 


June 199; 


Dear Mr. Charbonneau: 


| have the honour to submit my annual report to Parliament. 
This report covers the period from April 1, 1991 to March 31, 1992. 


Yours sincerely, 


dV. 


John W. Grace 


| 
| 
i 
| 


The Honourable John A. Fraser, PC, QC, MP 
The Speaker 
douse of Commons 


Ottawa, Ontario 


June 1992 


Dear Mr. Fraser: 


| have the honour to submit my annual report to Parliament. 
This report covers the period from April 1, 1991 to March 31, 1992. 


Yours sincerely, 


UV. 


John W. Grace 
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Mandate 


The Information Commissioner is a 
special ombudsman approved by 
Parliament to investigate complaints 
that the government has denied rights 
| under the Access to Information Act— 
| Canada’s freedom of information 
legislation. 


| Passage of the act in 1983 gave 

| Canadians the broad legal right to 
information recorded in any form and 

| controlled by most federal government 
agencies. 


The act provides government 
institutions with 30 days to respond to 
access requests. Extended time may 
be claimed if there are many records to 
examine, other government agencies to 
| be consulted or third parties to be 

' notified. However, the requester must 

| be notified of these extensions within 

| the initial timeframe. 


| Of course, access rights are not 

| absolute. They are subject to specific 
and limited exemptions, balancing 
freedom of information against 
individual privacy, commercial 

| confidentiality, national security and the 
| frank communications needed for 

| effective policy-making. 


| Such exemptions permit government 

| agencies to withhold material—often 

| prompting disputes between applicants 
and departments. Dissatisfied 
applicants may turn to the Information 
Commissioner who investigates 
applicants’ complaints that: 


—* they have been denied requested 
information; 


; they have been asked to pay too 
much for copied information; 


ee 


° the department’s extension of 
more than 30 days to provide 
information is unreasonable; 


° the material was not in the official 
language of choice or the time for 
translation was unreasonable; 


° they have a problem with the /nfo 
Source guide or periodic bulletins 
which are issued to help the public 
under the act; 


e they have run into any other 
problem using the act. 


The Commissioner’s investigators may 
examine any record except Cabinet 
documents. 


His independent status and power of 
review are strong incentives to 
government institutions to adhere to the 
act and respect applicants’ rights. 


Since he is an ombudsman, the 
Commissioner may not, however, order 
a complaint resolved in a particular way. 


Thus he relies on persuasion to solve 


disputes, asking for a Federal Court 
review only if he believes an individual 
has been improperly denied access. 
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Information In Tough Times 


I 


In the real world, the year in access to 
information under scrutiny in this report 
was one of crisis: war, recession, 
national unity malaise, lack of public 
confidence in government and, yes, 
distrust of elected officials. Any one 
crisis would test the mettle of a 
government’s commitment to openness. 
Here we have a fistful, one striking at 
the very heart of nationhood. Nota 
propitious time for anything as much at 
the margin of government, even in good 
times, as an Access to Information Act. 


Secrecy, after all, is the traditional 
refuge of government under siege. All 
the old attitudes and the old evasions 
rise to the surface: fear of 
embarrassment, misguided—if well- 
intentioned—paternalism, 
gamesmanship, the supposed easy way 
out (it is often the hard way), foot- 
dragging and, in a very few instances, 
unadorned disdain for the legal 
requirements of the law in the name ofa 
self-evoked higher cause. 


All of this should conspire to give 
“openness” the fight of its life. It should 
also mean that if openness survives, 
battered though it may be, it can survive 
anything. 


Well, the Access to Information Act 
survives—and in relatively good shape. 
The government may sometimes seem 
to be ahead on points; yet “openness” is 
very much in the fight, even winning a 
few rounds. And there has been no 
knock-out! 


In the ninth year of the Access to 
Information Act, any credible 
assessment must talk specifics: 
particular cases in particular 
government institutions. It is no longer 
sufficient to recite the old 
generalizations about the government's 
performance. Even if the poet William 
Blake had not warned, though poets 
must never be taken literally, that “to 
generalize is to be an idiot”, the facts 
simply do not support earlier 
characterizations of a concerted, 
systematic effort to thwart the law; nor 
do they justify the heralding of a new 
golden age of openness. 


But the government’s performance is 
not the only subject of the report, though 
inevitably government receives most of 
the attention—and criticism. The record 
of the Information Commissioner and his 
office is also exposed to Parliament's 
and the public’s scrutiny. If no self- 
flagellation can be expected, the 
statistics of the year’s work and the 
issues raised offer at least a quantitative 
accounting of zeal. 


Whether the Commissioner appears too 
hard or too soft on government seems 
to depend upon point of view. Public 
servants have complained that his office 
is overly aggressive in interpreting the 
right of access and does not sufficiently 
recognize the validity of the exemption 
process. On the other side, some users 
of the act continue to argue that the 
legislation contains too many 
exemptions and the Commissioner is 
too accommodating to them and to the 


government. 


a 


On the same day this year, articles 
appeared in two newspapers, one in 
Ottawa criticizing the Commissioner for 
not being hard enough on government, 
the other in Toronto saying the 


Commissioner was too tough to survive. 


Perhaps it is not merely defensive to 
observe that a commissioner would 
have real grounds for self-doubt if the 
complaints were from only one side. 


This may be of little comfort to those 
who have had their rights of access to 
government records frustrated over the 
past year. They will be understood and 
forgiven for their cynicism about the 
efficacy of our Access to Information 

Act. 


Take the person who applied to 
Treasury Board for access to records 
related to one of the government’s 
national unity task forces, the Task 
Force on Overlap and Duplication (of 
federal and provincial programs). 
Almost a year passed, yet the 
department had not disclosed records, 
or even claimed exemptions to justify 
withholding—mere basics which, 
ordinarily, are to be completed in 

30 days. 


; 
| 
| 


After an intervention by the Information | 
Commissioner and facing the prospect | 
of recourse to the court to force an { 
answer (some answer, any answer!), | 
Treasury Board replied. It told the 
requester that no records would be 
released in order to prevent possible 
injury to federal-provincial relations—a 
response which became the subject of | 
another complaint to the Information | 
Commissioner. All of this over records | 
composed, almost entirely, the 
Commissioner argued, of descriptive 
and factual information about the 
various programs delivered by federal 
and provincial departments! 


Without a unity crisis, this saga of 
recalcitrance would never have | 
occurred. Some senior government 
officials fervently believe, in all good 
faith, that the unity crisis justifies 
diminishing access rights. If there is 
any risk, however slight, goes the 
argument, that disclosure of information 
could jeopardize the effort to keep 
Canada together, secrecy should 
prevail. 


Yes, the motives are noble. No one 
questions them. Once uttered, 
however, the argument begs a difficult 
question: since the outcome of any 
informed public debate on constitutional 
renewal is uncertain, should debate 
itself be hobbled by secrecy? 


———E ne 


To the aphorism that a little knowledge 
is a dangerous thing, an information 
commissioner must say the best 
protection against such danger is more 
knowledge, more information. Or, to put 
it another way and in the words of 

A.J. Liebling, that great chronicler of the 
Wayward Press, “Where there is no 
information, the experts come into their 
own.” 


From poll to poll 


Last year’s report relegated the issue of 
public opinion polls to the back of the 
book: a discussion of a complaint from 
a requester who was denied timely 
access to a poll conducted by the 
Department of Finance. 


What was said then bears repeating up- 
front, though self-quotation may verge 
on bad taste or testify to ineffectualness: 


“The Information Commissioner is 
not in business to tell a government 
department when to conduct polls 
and on what subjects. He makes 
no comment on the proliferation of 
polling as an instrument for 
devising policy. He is entitled to 
note, however, that it is passing 
bizarre that the public should be 
denied knowing what the public 
thinks when the public pays for 
collecting information about itself. 
He does warn those wishing to hold 
back poll results that they have a 
heavy burden in justifying delay on 
the grounds of not controlling the 
data or of injury to government 
interests.” 


That notice was noticed. Some polls 
are at last going out and the battle has 
now been largely confined. It rages 
mainly over those dealing with national 
unity issues. No serious defence is 
being heard against the release, later if 
not sooner, of other polls. Indeed, no 
serious defence can be made. 


Many reporters cannot understand why 
all public opinion research isn’t publicly 
available. One journalist's efforts to 
obtain them have left him “lurching so 
much from poll to poll” that he feels “like 
a dog on diuretics”. There are days 
when the Information Commissioner 
feels the same way. 


No, the media are not complaining 
about being overwhelmed by polling 
data. Perhaps here lies a solution. 
Nothing causes reporters to lose 
interest in an issue faster than 
overwhelming them with too much 
information, cheapening and 
demystifying facts until they come to be 
considered propaganda. Reporters then 
think they are being used. Imagine the 
reaction if government requested the 
media to publish poll results in the 
public interest. Take out an ad, they 
would say. 


Yet, the government argues that if 
Canadians were to learn what the polls 
were saying about what they thought on 
constitutional matters, harm would be 
done to the government’s ability to 
conduct federal-provincial relations. By 
such reasoning, the Privy Council Office 
(PCO) delayed or denied journalists and 
others access to poll results, even to the 
poll questions. 


The paradox, if not the contradiction, 
here is that the denial came against the 
background of the government's own 
much-stated intention and 
unprecedented efforts to bring the 
constitutional renewal exercise out from 
behind closed doors into the stark light 
of public consideration. Though this 
admirable intention has no legal bearing 
on the decision whether to release 
information under the Access to 
Information Act, it is not unfair to point 
out the inherent contradiction and to 
argue that the Privy Council Office 
should support the government's own 
orofessed and admirable intention. And 
it is not unfair to ask: can the public 
mood of cynicism come as a surprise to 
anyone? 


By the time this report appears, the 
issue of polls, one hopes, will have been 
resolved. This single case is raised at 
the outset of this report, however, for 
more than its own sake: it is a hard test 
of the commitment to the principle of 
open government upon which rests the 
Access to Information Act. 


Releasing information which is 
convenient to release is no test at all. 
Releasing information with no potential 
for embarrassment is no test. 
Releasing information which reveals 
mistakes or misjudgments or has a 
potential for misunderstanding is a test. 
Let it be said at once that government 
institutions pass such tests every day. 
Again, no generalizations here. 


The magic words, which appear in 
hundreds of news stories, “according to: 
information released under the Access | 
to Information Act”, are their own | 
unsolicited testimonial to the public | 
servants who, though their department | 
may be discomfited, respect the 
legislation and are making it work. | 

} 

: 

: 


Here is an unscientific, random 
catalogue of a few revelations attributed 
to the efficacy of the Access to 
Information Act. Cabinet instructions to” 
the Royal Canadian Mounted Police on | 
obtaining information about separatist 
activity in Quebec; a Revenue Canada | 
audit discussing difficulties of tax 
collectors under a new regime of being ' 
gentle with taxpayers; memos and | 
letters dealing with the admission to 
Canada of the former Iraqi ambassador 
Mohammed Al-Mashat; 17 background | 
studies on the impact of free trade; | 
Employment and Immigration figures of 
money spent on job creation in the 
Prime Minister's riding; an External 
Affairs report on the percentage of 
Canadian wine served at 69 diplomatic 
posts (17 per cent). 
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Significant, or trivial, the stories come 
out routinely day by day. Most of the 
time the Information Commissioner's 
office doesn’t know about the request 
until the reports appear: no complaint 
was received, no intervention was 
necessary. Perhaps some of this 
information wouid have been released 
without a formal request. But can 
anyone doubt that, without the Access 
ito Information Act, much of what now 
goes out would never have seen the 
light of day? And media users, let it be 
remembered, make up only some ten 
per cent of those who apply formally for 
information. They are merely the most 
visible users. Business and corporate 
requesters (54 per cent) don’t rush out 
and publish their goodies. So much for 
the diminishing band who say this 
legislation is not working. 


Back, however, to public opinion polls 
and a case demonstrating the 
complications which can arise when 
people practice to deceive. 


A suspicious reporter complained to the 
‘Commissioner when told, in response to 
a request, that certain unity poll results 
had not yet been received by PCO from 
the polling company. The investigation 
confirmed the existence of a system 
which avoided the requirements of the 
access law by artificially delaying receipt 
of polling documents. Under this 
practice, officials could receive poll 
results orally from the polling firm while 
all supporting documents were left in the 
‘possession of the company for delivery 
‘at a later date. 


The Commissioner concluded that the 
briefing records were properly 
considered as being under the control of 
PCO even though physical possession 
was with the polling firm. To its credit, 
PCO retrieved the records and 
processed them under the act. More 
important and commendable was a 
commitment to cease this practice in the 
future. 


That being said, it is disappointing when 
so-called “lead” departments, whatever 
pressures they are under, fail to provide 
leadership to other government 
institutions by failing to respect the letter 
and spirit of the access law. The Privy 
Council Office, which is the Prime 
Minister's department, and Treasury 
Board, the department mandated by law 
to ensure the proper administration of 
the access act across the government, 
quite simply have a moral responsibility 
to show the way. 


There is a silver lining in all this. As the 
reporting year came to a close, the 
Commissioner was officially informed 
that a process to make public opinion 
surveys more routinely accessible is 
actively being considered by the 
government. The policy would see the 
results of most polls being made public 
as a matter of routine (no request 
necessary!). It would, of course, be an 
important step in the right direction. 
While no final decisions have been 
made, the Commissioner believes the 
intent is serious, commends the 
initiative and encourages its early 
adoption. Score one round for access 
to information. 
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Even the optimists among us should not 
expect miracles. The government 
remains convinced that the results of 
national unity polls should be withheld 
from the public: apparently, they will not 
be part of the routine release policy. As 
well, the government may reserve the 
right to withhold portions of other polls in 
exceptional circumstances. On 
balance, however, a commitment by the 
government to more openness 
concerning polls would be an important, 
new and substantial development. 


We’re in style 


The Access to Information Act has 
enough strength that those who seek an 
unwarranted degree of secrecy face 
considerable hurdles. It is increasingly 
clear that while access can be delayed, 
it can rarely be entirely denied. Yes, 
delay and denial often amount to the 
same thing. But delay can be, and will 
be, aggressively tackled—a plan of 
attack is described later in this report. 


Over the past year there has been only 
one case (out of 877 complaints) in 
which a government institution refused 
to accept the Commissioner's 
recommendation that additional records 
be released (for the record, it was the 
Federal Business Development Bank). 
When it comes to exemptions, then, the 
record shows that departments 
eventually disclose what the law 
requires (at least in the cases the 
Commissioner knows of by way of 
complaint). Another round for the good 
guys. 


More good news comes from an 
unexpected source: an unsolicited, 
independent testimonial found in the 
Canadian Press (CP) Stylebook. That 


arbiter of journalistic correctness (“Avoic 
using the jargon that often flows so 
freely from government news releases 
or officials’ mouths.”) devotes three 
pages (303-305) to “Access to 
Information”. CP is realistic, noting that. 
the federal and provincial access acts 
“are better tools of history than of 
journalism” and the exemptions under 
which information can be denied. But 


then the Stylebook comes as close as 
journalists ever can to becoming 
positive, if not downright enthusiastic. 
Let the Stylebook report under the 
heading “What you can get’. 


“There are some easy records to 
obtain. 


aig 


rg 


. Who went where and did what: 


————————————— SSS esr 


What's going on: basic facts on 
just about anything the 
government does. 


{ 


Who's telling governments 
what: public opinion research, 
including surveys of the public, 
focus groups or experts. 


oe 


q 


. How well the money and effort | 


of spending practices and 
assessments of the | 
effectiveness of departments | 
and programs. | 


; 
was spent: audits, the details | 
: 


{ 


i 
f 


such items as the costs and 
contractual details for 
consultants, hospitality, travel 
and conferences. 


; ; ) 
bureaucratic expenses covering! 
f 

} 


“5. Who wrote what and when: 
memos and reports, some of 
which may have crucial 

information deleted. These 

records have to be in the control 
| of a department or agency 
subject to the act. They can’t 

| be owned by someone else.” 


Well, perhaps not always “easy” to 
obtain, i.e., public opinion research. 
The point is to recognize how far we 
nave come when records, jealously 
juarded before the Access to 
Information Act, are now described as 
‘easy” to obtain. And CP offers a wise 
exhortation to patience: 


| “Bear in mind that the acts are 

| less than 10 years old. In other 
countries where there are similar 
| laws, they have taken a 

| generation to become effective.” 
Journalists and others who have access 
to information frustrations should be 
consoled by CP’s testimonial. And they 
might remember that there are only a 
dozen countries in the world brave 
enough to have such legislation. They 
should also know that in Canada, when 
there was no right to government 
information, access to federal 
government information could be 
granted or denied arbitrarily. The 
outcome depended on the whim of a 
public servant who liked or did not like a 
requester, or who thought the 
information harmless enough to allow it 
to see the light of day; or who was ina 
good mood or a bad mood. It was that 
Capricious. 


While the New Jerusalem of a perfect 
access world is still off in the distance, 
the great comfort today is that the right 
of access is enshrined in law. It does 
not depend upon knowing someone in 
high places in government or why one 
wants a record. The rules of the game 
are well established, if not always 
observed. 


Yes, there is foot-dragging. But the 
Canadian law is an extraordinarily 
generous realization of the people’s 
right to know. The law is also an 
extraordinary act of faith in the benefits 
of an informed citizenry. 


Neither authoritarian governments, nor 
kings or despots, would subject 
themselves to freedom of information 
laws. It is only a relatively few 
democratically-elected governments 
which have chosen to accept the rigors 
of openness. They have given the force 
of law to the injunction of an American 
founding father, James Madison, that 
“the people who mean to be their own 
governors must arm themselves with 
the power which knowledge gives.” 


A later-day American, the historian 
Henry Steele Commanger, observed 
that Madison’s generation “thought 
secrecy in government one of the 
instruments of Old World tyranny and 
committed itself to the principle that a 
democracy cannot function unless the 
people are permitted to know what their 
government is up to.” Yet it took until 
1966 for even the Americans, with their 
great heritage of open government, to 
realize that noble sentiments and 
aspirations, perhaps especially noble 
sentiments and aspirations, require the 
law behind them. 


Canada is not a country to embrace 
even good causes impetuously. It was 
not until July 1, 1983, after the heroic 
personal crusade of Gerald “Ged” 
Baldwin, that the Access to Information 
Act came into force. Ged Baldwin’s 
name is invoked now not only to 
recognize this historical fact, but to 
record, with sadness, that he died last 
December. Though he was too self- 
effacing ever to make the claim, Ged 
Baldwin was the single irresistible force 
which inspired Canada’s information 
law. He showed what a private and 
solitary Member of Parliament, even in 
opposition, can do when the cause is 
good and the will is strong. Though the 
media may be the most passionate and 
public advocates of access rights today, 
the initiative was not theirs: it was Ged 
Baldwin’s. This law is his enduring 
monument. 
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Delays: the problem | 


Delays in the access system can occur il 
three places: in departments when 
statutory response times are not met; in | 
the Commissioner's office when 
complainants are made to wait too long | 
for the conclusion of lengthy 
investigations; and finally, in the Federal 
Court when disputes over the 


| 


accessibility of records languish unheard 


and undecided for years. Reduction of | 


these delays is now the number one 
priority of the Information Commissioner. 
Thus, an action plan to address them 
has been developed and will be 
vigorously pursued. | 
| 


A major contribution to negative public 
perception of the access law is the 
length of time government institutions | 
take to respond to requests for records. 
In 1990-91 (the most recent year for | 
which Treasury Board has compiled 
Statistics), 44.5 per cent of all requests — 
made under the act were not respondec 
to within the statutory 30 days; 18.1 per 
cent took between 30 and 60 days and 
26.4 took more than 60 days. When the 
figures for this reporting year (the so- 
called year of crisis) become available, 
they will undoubtedly show an even 
greater reliance on extensions. 


In absolute terms, the problem grows 
even worse because each year almost > 
10 per cent more access requests are 
being filed. More requests are being 
delayed and the delays are getting 
longer. A double whammy! 


=ven after almost nine years of living 
with the legislation, some government 
nstitutions apparently do not yet have 
he necessary infrastructure (records 
nanagement practices, training and 
juman resources) to provide the 
Sanadian public with the information 
service” required by law. So, while 
nillions of Canadians obtain passports, 
‘ebates, benefits, licences and social 
nsurance numbers with comparative 
3ase and alacrity, the relatively few 
ndividuals (11,093 in 1990-91) who 
sxercise their right to request 
jovernment records experience, at best, 
jneven service. This poor record is 
avidence of a failure of the will to live 
gracefully with the “right to know” that 
Parliament has given Canadians. 


Some officials openly ignore requesters’ 
legal rights of access for reasons of 
departmental convenience. For 
example, the Department of Finance 
informed the Commissioner that it could 
ot comply with a requester’s legal right 
of access because its minister was too 
busy to sign off on the file. 


Another requester was told that his legal 
right of access to records would be 
“postponed” in order to permit the 
minister—in this case, the minister of 
Transport—to make a public 
announcement associated with the 
records. 


For how long will legal rights of access 
be considered as being subject to the 
“conveniences” of ministers and senior 
Officials? Surely, meeting legal 
obligations is ample justification for all 
departments to establish workable 
delegations of authority. 


Again, the story is not all bad. Many 
requesters receive timely replies. And 
there is a desire to yet do better. The 
acting Deputy Minister of Employment 
and Immigration circulated a memo to 
her managers with just the right 
message: 


“Regrettably, over the last few years 
the percentage of our requests 
completed within the 30-day 
deadline has remained at 
approximately 50 per cent, while the 
government as a whole has 
completed about 85 per cent of 
requests within 30 days over the 
same period. This statistic gives the 
unfortunate appearance that EIC is 
negligent in giving access to its 
records and leaves us vulnerable to 
public censure. 


“| hope you will assist in improving 
our performance in this area by 
encouraging your staff to cooperate 
with Public Rights Administration. 

It is important to remember that we 
are legally obliged to comply with 
the Access to Information Act and 
that failure to produce records 
within the legislated time limits 
contravenes the law.” 


Delays: a will and a way 


Delays can be successfully tackled. 
The starting place is finding the will. 
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The ordinary complaint process does 
not afford the Information Commissioner 
an effective opportunity to address the 
root causes of delays. Relatively few of 
the poorly served are complainers. 
Even if some satisfaction can be 
secured for them, the overall problem 
remains. Consequently, in the coming 
years, the Office of the Information 
Commissioner will institute two 
initiatives. 


Processing audits 


By reviewing departmental and 
Treasury Board statistics, along with our 
own complaint investigation experience, 
the office will select departments and 
investigate the practices and 
procedures they have in place to 
respond to access requests. During 
these reviews, the office will assess the 
efficacy of existing approaches and, 
where necessary, suggest 
improvements, drawing from the 
procedures and practices of institutions 
which handle access requests 
expeditiously. 


These audits are intended to be 
constructive and will be conducted in a 
spirit of cooperation with departmental 
officials. Our approach will be to secure 
the concurrence and support of deputy 
heads and to assist them to discharge 
their statutory responsibilities more 
effectively. No opposition is anticipated. 
After all, the Commissioner could, if 
necessary, conduct these audits under 
his power to initiate complaints. 
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Departments will also be encouraged tc 
include access request processing in 
their internal audit plans. There isno | 
need, of course, for a department to 
wait for the Information Commissioner's 
audit before undertaking its own review 
Industry, Science and Technology | 
Canada has already concluded internal 
audits of compliance with the privacy — 
and access laws. Its initiative (which 
was both principled and practical) is 
commendable. A good internal audit — 
will make a protracted external review 
unnecessary. | 


Extension notices monitoring | 
The Access to Information Act requires. 
government institutions to notify the 
Commissioner of every case where the: 
response period is to be extended for 
more than 30 days beyond the basic 
30-day period. In the past, these | 
notices have not been the trigger for an 
special action by the Commissioner. 
They should have been. Only in rare 
cases has there been follow-up. No 
longer will this be good enough. 


To the extent limited resources permit, | 
extension notifications will now receive. 
more rigorous attention. There will be — 
follow-up to ensure that claimed | 
extensions are lawful and reasonable; © 
there will be monitoring to ensure that 
extended deadlines are met. Moreover 
the results of the monitoring will be 
important data in deciding audit 
priorities and for securing systemic 
improvements in departmental respons 
time. 


Jelays: the Commissioner’s office 


During the reporting year, significant 
mprovements have been made in the 
‘urnaround time for complaint 
nvestigations. On average, it took 

4.9 months to complete an investigation, 
jown from last year’s figure of 

7.4 months. Complaints involving 
jisputed exemptions took on average 
7.2 months, delays 2.6 months and fees 


2.4 months. 


These times will be improved. By the 

and of 1992-93, our overall turnaround 
arget is 4.5 months, which includes a 

one-month target for delays. 
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To achieve these improvements will 
mean setting a pace that cannot always 
de tailored to the preferences and 
sonveniences of the departments which 
are the subject of complaints. The hope 
's that departmental officials will be 
understanding of, and cooperative with, 
the accelerated investigative process. 


Though mutual adjustments will be 
necessary, the days are gone when an 
access investigator will simply put a file 
aside until such time as a departmental 
official sees fit to come back with 
requested documents or information. 
The informal rather than legalistic 
approach will still be the preferred 
method of proceeding. But there will be 
no hesitation to invoke formal powers to 
press an investigation, should that seem 
necessary, to ensure timely service to 
clients. 


It should be emphasized, however, that 
turnaround time is only one measure of 
good service. Full, fair and productive 
investigations will not be jeopardized by 
a preoccupation with speed. 


A final word on investigative “style”. 
The Commissioner's preference for 
informality (which reserves 
unannounced searches, summonses, 
taking evidence under oath and holding 
hearings for desperate cases) is quite 
simply a preference for what works. 


Informality, experience has shown, is 
more effective because problems may 
be addressed at the level where they 
arise and, ideally, resolved at that level 
in the course of an investigation. 
Experience has also shown that 
problems or errors are more likely to be 
remedied if officials are given the 
chance to correct their own mistakes. 
Formality, on the other hand, 
encourages early adoption of rigid (and 
hard to change) positions. 


Informality also seeks to develop an 
atmosphere of mutual trust between the 
public service and this office. On the 
other hand, it can easily be destroyed if 
there are impediments to candid 
communication; if investigators believe 
they are obstructed or misled, or if 
officials perceive investigators as heavy- 
handed or unfair. Informality is working 
well and great credit is due the 
numerous public officials who have 
dealt professionally and cooperatively 
with the Commissioner's staff. 


Delays: the Federal Court 


The Commissioner and aggrieved 
access requesters have the right to 
seek redress in the Federal Court of 
Canada when a government institution 
withholds requested records. As well, 
businesses or individuals who have 
supplied information to government may 
ask the court to prevent the release of 
their information if a government 
institution is preparing to do so. Thus, 
the pace of the court process is an 
integral part of the effectiveness of the 
Access to Information Act. 


There has been, however, no 
systematic examination of how these 
court cases fare. For that reason, the 
Commissioner's office undertook and 
completed over the reporting year a 
detailed research project into the 
processing of access to information 
(and, en passant, privacy) cases by the 
Federal Court. 


The revelations were disquieting, if not 
entirely surprising. 


From 1983 (the inception of the act) 
until August 26, 1991, some 309 cases 
have been taken to the Federal Court 
under the Access to Information Act. 

58 have been decided, 156 withdrawn 
or abandoned and 95 remain before the 
court. 


Cases taken to court by the | 
Commissioner took, on average, 
28 months to secure a decision. When 
an individual took the case, it was 
14 months and when a third party | 
sought to block release, it took an 
average of 22 months. Of the 95 cases 
which are outstanding before the court, 
one statistic is especially disturbing: in 
79 cases, the government (which is 
always the respondent) has not even 
filed an answer to the originating notice 
of motion (application) despite the fact | 
that, on average, over 13 months have. 
elapsed since the application was filed. ; 
| 


The conclusion is obvious. There is a | 
need for improvement in the court’s 
handling of access cases. As well, the 
results highlight the need for the 
Department of Justice (the legal I 
representative of the governmentin | 
almost all these cases) to defend them! 
more efficiently. 
| 
| 


This apparent lack of vigour by Justice 
is especially troubling in cases taken 
pursuant to section 44 of the Access to 
Information Act. Such cases arise only’ 
when the government decides that a | 
requester is lawfully entitled to third- | 
party records and the third party has 
asked the court to block release. Out ¢ 
206 such cases, 69 remain undecided. | 
The average length of time the 
undecided cases have been with the | 
court is 16 months. And in 63 of these 
cases, Justice has not even filed a | 
response to the applications. | 
| 


The impetus to this research was the 
observation by Mr. Justice Décary, 
quoted here last year, that “things would 
have been made easier for practitioners 
had the Court adopted the ‘special rules’ 
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it was directed to make by section 45 of 
the Act.” Since the Information 
Commissioner’s office has a unique 
responsibility toward the act, it took the 
liberty of drafting a set of rules for the 
-court’s consideration. At the heart of 
the proposed rules is the goal of 
bringing review applications to the 
hearing stage in a maximum of six 
months. 


‘Before the rules were submitted to the 
Rules Committee of the Federal Court, 
_they were the subject of broad 
consultation with members of the legal 
community across Canada and with a 
“number of government lawyers and 
private individuals familiar with access 
_and privacy legislation. The decision to 
adopt the rules is, of course, the Federal 
-Court’s. The rules were presented in 
_the hope of assisting the court and all 

_ interested parties in ensuring that, in 
_this part of the system, justice will not be 
denied by being delayed. Further 

_ information about the draft rules can be 
obtained from the Commissioner's 

. Office. 


Staying out of court 


| The prospect of inordinate delays in the 
_ Federal Court is a significant, but not 

_ primary, reason why the Information 

_ Commissioner has sought to make 

- recourse to the court a rarely used last 
resort. The principal reason is one of 

_ philosophy. 


To 


By choosing to create a uniquely 
independent ombudsman to deal with 
access disputes, Parliament expressed 
its preference for a non-judicialized 
administration of the access to 
information regime. Although the U.S. 
Freedom of Information Act was 
influential on the design of Canada’s 
law, Parliament specifically rejected its 
approach of requiring all dissatisfied 
requesters to seek redress in the federal 
circuit courts. 


Under Canadian law, dissatisfied users 
are given the right to go to court but only 
after the information ombudsman has 
had an opportunity to look into the 
dispute and, if rights have been denied, 
to obtain (through persuasion) remedial 
action. 


The goal of any ombudsman is to have 
all recommendations for remedial action 
accepted and, thus, avoid court entirely. 
The number of cases an information 
commissioner takes to court may be 
one measure of his or her success. 

The system provides its own check 
against the prospect of an ombudsman 
“going soft” on the government. 
Complainants who don’t get satisfaction 
from the Commissioner have the right to 
go to court. 


The principal ingredient to being an 
effective ombudsman is easy, two-way 
communication. There is little incentive 
for government institutions to engage in 
meaningful communication about 
access disputes if the impression has 
been conveyed by a history of litigation 
that perfunctory negotiation is but a 
ritual dance towards the courthouse 
steps. 
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When the government disengages from 
meaningful communication, even the 
most capable, principled, and fair 
ombudsman becomes irrelevant—that is 
reality. However, the government has 
not so disengaged. As long as that is 
the case, this commissioner will 
continue to treat every court action as 
an admission of failure. He will expect 
the government to continue making the 
mediation process work by doing the 
same. Let no one succumb to the 

- illusion, however, that he would tolerate 
infringements of the access law rather 
than invoke the aid of the courts! 


In the reporting year no court cases 
were commenced by the Commissioner; 
by the court test at least, the 
ombudsman’s approach was 
successful. In fact, examining the 
pattern of Federal Court decisions 
reveals that it generally supports the 
Commissioner's views as to the 
disclosability of requested records. The 
pattern is as follows: 


— when the government opposes 
disclosure, it is generally right; 


— when the Commissioner seeks 
disclosure, he is generally right; 


— when the third party opposes 
disclosure, it is generally wrong; 


— when a requester seeks disclosure, 
he or she is generally wrong. 


The four remaining cases before the 

Federal Court which had been initiated 
by the former Commissioner have beer 
withdrawn. Two cases were withdrawn; 
on the basis of settlements agreed to b 
the government which respected the 

Commissioners original recommendations. 
for remedial action. The other two 
cases before the Federal Court of . 
Appeal had gone against the 
Information Commissioner at the trial 
level. The Commissioner determined | 


| 


| 
that further expenditures of public funds 
on the matter was neither legally | 
justified nor in the best interests of the | 
future administration of the access law. | 
The complainants gave their consent to: 


withdraw. 


For those interested in dollars and 
cents, the decreasing need to go to 
court is directly reflected in “the bottom 
line”. Since 1985 (when outside legal 
costs were first incurred) until 1991, the! 
office’s average annual expenditure on | 
legal fees was in excess of $200,000. | 
The high, in 1989-90 was $367,000. | 
From those levels to $33,200 in the 
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reporting year, the savings for this office 
alone are dramatic. If one were to | 
include the total reduced legal fees ) 
throughout the system occasioned by a: 
less litigious approach, the annual | 
savings would be in the millions of | 
dollars. | 


A 


f 
| such cases has no incentive to have the 
_ court review proceed with dispatch. 


Interventions: beyond the rules 


‘The effort to encourage more 
expeditious disposition of Federal Court 
‘applications goes beyond the proposal 
for new rules. Thus, the Commissioner 
‘will seek leave of the court to intervene 
in selected cases which have been 

| launched (under section 44 of the act) 


| by third-party businesses to block 


release of information to requesters. 


In an ever-growing number of cases 
(206 as of August 1991) businesses 
which have supplied information to 
government are asking the court to 
block release of information which the 
government proposes to disclose to 
requesters under the Access to 
Information Act. Although such cases 
only arise when the government “wants” 
to release information (having formed 
the view that the access law does not 


permit withholding), there rarely is much 


conviction to its position—at least as 
measured by the vigour with which the 
Justice department defends the action. 


For its part, of course, the third party in 


Delays in the court serve its goal of non- 
disclosure. Requesters have a right to 
become parties to section 44 actions but 
they rarely have the resources to do so. 
After all, they presume that the 
government is there to champion the 
right of access. As a result, in section 
44 court cases, there is not the usual 
tension between opposing parties which 


serves to engender the pressure for a 
- speedy hearing and decision. While not 


surprising, it is nonetheless disturbing 
that, although only five per cent of 
section 44 applications result in an order 
preventing release of records, such 
applications delay disclosure for years. 


The Information Commissioner has 
played a limited role in section 44 
reviews in the past. In fact, the 
Commissioner has intervened only 
twice, once during a complaint 
investigation and once after. Usually, 
section 44 cases fall entirely outside the 
complaint process. In the majority of 
such cases, the requester has nothing 
about which to complain to the 
Commissioner since the government 
has decided that the requested records 
should be disclosed. Moreover, the 
objecting third party has a right to go to 
court without ever having the matter 
reviewed by the Commissioner. 


This unhappy experience of delays 
may indicate that there is also a role for 
the Commissioner to play even in 
section 44 cases which have not arisen 
after a complaint investigation. By 
becoming an intervener in selected 
cases, the Commissioner could 
reintroduce the “tension” necessary to 
accelerate the process. 


lt would not, of course, be the 
Commissioner's role in such cases to 
champion one side over the other. Not 
having investigated the matter or 
reviewed the disputed records, he could 
hardly intervene to argue either for or 
against release. 


His presence, however, would keep the 
parties and the court mindful of 
Parliament’s expressed direction that 
such cases “shall be heard and 
determined in a summary way” 

(section 45). The investigative 
resources and expertise of the 
Commissioner's office would also be 
available to assist the court in any way 
the court considers appropriate. 
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Since the act specifically empowers the 
Commissioner to appear, with leave, as 
a party in any section 44 case, the 
course of action proposed here seems 
to have been contemplated by 
Parliament. Yet, systemic solutions to 
the delay problem are to be preferred. 


The Commissioner hopes that in the 
long term special Federal Court rules 
and a renewed commitment by the 
Justice department to treat section 44 
cases as a priority will make his 
interventions unnecessary. 


Business interest, and the public 
interest 


The increasing number of court 
challenges by businesses to information 
release is paralleled by (and, perhaps, a 
result of) the increasing number of 
requests by businesses for information 
about other businesses. As noted 
earlier, in 1990-91, 54 per cent of all 
requests under the Access to 
Information Act were from businesses. 
Some see this as evidence that the act 
is no longer serving its intended 
purpose: as if business isn't part of the 
public and as if business doesn’t pay 
taxes. Rather than giving the public a 
window on how government conducts 
its affairs, goes the argument, the act is 
becoming a tool to permit businesses to 
spy on their competitors. 
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There is much less truth to this charge | 
than appears at first blush. True, there} 
is a growing corporate interest in | 
information supplied by private firms to 
governments—information about drug 
products, airlines, pesticides, weapons, 
prosthetic devices, food products, 
service contracts, computer contracts, 
tendering procedures: the list is long. 


A business inquirer, like any other, is 
entitled to receive and to use such | 
information for any purpose, including 
self-interest. What is not recognized by 
the critics is that there can also be 
public interest in business users 
acquiring this information. Pricing for | 
government contracts may be more 
competitive; business checking on | 
business can also help consumers. | 
| 
| 
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But there is more. Anyone who has 
followed the public controversy over 
silicone gel breast implants will realize | 
that “the public interest” in openness 
does not begin and end with informatior) 
about government. The public’s interes 
in knowing what government knows 
about businesses goes far beyond 
“spying” by competitors. 


Subsection 20(6) provides that 
government institutions may disclose _ | 
information which could be harmful to a 
private business if “disclosure would be. 
in the public interest as it relates to | 
public health, public safety or protection 
of the environment and, if the public | 
interest in disclosure clearly outweighs | 
in importance any financial loss or gain . 
to, prejudice to the competitive position 


_ of or interference with contractual or 


other negotiations of a third party.” 


Fe 
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The limitations of this “public interest” 
override are becoming more apparent. 


tis difficult to understand why the law 
should not permit disclosure of 
information provided by third parties 


whenever there is any public interest in 
disclosure which clearly outweighs any 


_ probable resulting harm. As it now 


stands, the public interest must relate to 
“oublic health, public safety or protection 
of the environment”. An example will 
illustrate the limitations of this test. 


A requester—a pharmacist—became 
concerned about the value of a certain 
lip balm sold as a relief for cold sores. 
He asked Health and Welfare Canada 
to disclose the records demonstrating 


_ the efficacy of the product which the 


manufacturer had submitted in order to 
obtain government approval under the 


_ Food and Drugs Act. There was no 

_ evidence that the product posed a threat 
to public health, but some medical 

_ authorities are of the view that the 


product has no healing effect 
whatsoever. In a recent article in the 
Globe and Mail with the headline, “A 
lifelong ailment that’s sealed with a 


_ kiss”, one of Canada’s leading experts 


on the herpes virus which causes cold 
sores is quoted as saying: “None of 
these products have any effect against 
active cold sores that can be 
demonstrated in clinical trials and 
subject to scrutiny by [scientific] peer 
review.” 


Because of the act’s narrowly defined 
public interest override, the information 
which Health and Welfare Canada has 
in its possession (and on the basis of 
which it approved the product) remains 
secret. Yet isn’t there a public interest 
in determining whether the product is 
“snake oil’? Must it be always “buyer 
beware”? Surely the case 
demonstrates a weakness in the law 
which Parliament should address. 


A word for the access professionals 


A Treasury Board survey of 34 access- 
to-information coordinators a few years 
ago found that many of them “had 
problems balancing their loyalty to 
government with the public’s ‘right to 
know’.” Some even feared “becoming 
targets of the shoot-the-messenger 
syndrome.” 


Yet, they—and their superiors—should 
know that the Information Commissioner 
is their staunch ally who sees himself 
almost as much the helper of 
coordinators as of complainants. 
Coordinators must deal with conflicting 
loyalties. They must weigh their 
institutions’ positions against the 
public’s access rights. Few jobs in 
government are as testing, few require 
more knowledge of a department and 
more trust from their superiors. 


All of which is why coordinators need a 
direct line to the most senior levels of 
their institutions. It is good to report that 
larger numbers now have such direct 
access and are found higher in the 
bureaucratic hierarchy. Many, however, 
remain at levels or in reporting 
relationships which give them little 
influence or opportunity to be their 
department’s conscience for openness. 
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These are not merely brave words 
written here to court popularity with 
coordinators. The same message was 
sent to a Cabinet minister in a letter 
from the Information Commissioner: 


“Access coordinators are in a 
difficult position at the best of times. 
They feel most strongly the 
pressures to release records (from 
requesters and investigators) and 
the pressures to withhold them 
(from line managers and political 
staff). The best coordinators are 
committed to ensuring that their 
minister's legal obligation to comply 
with the access law is fulfilled. 


“Without coordinators who have that 
courage and commitment, ministers 
run much more serious risks than 
the momentary discomfort caused 
by disclosure of an embarrassing 
record. And yet, ministers will not 
have the assurance of dedicated, 
committed access coordinators if 
they are not carefully nurtured, 
heeded and protected by the most 
senior departmental officials.” 


This can be said: without the 
professionalism of coordinators, no 
information commissioner stands a 
chance of furthering the goals of the 
Access to Information Act, no institution 
has a chance of being in compliance 
with that act. 
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A tip to ATIP coordinators | 


If resort to the courts is to be avoided, 
the Commissioner's office will be 
required to “sell” the sweet 
reasonableness of his views, firstto | 
institutions and coordinators, then to 

complainants. Departments may need | 
persuasion to release information they | 
have been holding back. Complainants’ 
may need convincing that they have | 
received all the rights they are entitled | 
to under the law and taking a case to 

Federal Court (which is their right and | 
they are always so informed) stands 

little chance of achieving anything but | 
unproductive litigation and expense. 
At the risk of incurring some resentment 
from departments, the Commissioner’s 
letter of finding to a complainant 
sometimes contains critical comments | 
about a department, even though the | 
Commissioner may not uphold the 
complaint. It is rather like a lecture from’ 
a police officer in lieu of a speeding | 
ticket. Departments shouldn’t be too 
defensive, nor should they be reluctant — 
to put information they are releasing in é' 
meaningful context. | 


Offering clarifying explanations to | 
requesters should not be seen as being | 
either apologetic or garrulous. | 
Explanations and context will make a 
record more understandable—and that 
serves everyone’s purpose. Tip to ATIP 
coordinators: you need not be mute 
messengers. 


Access and privacy— 


should they be one? 
nits February budget, the government 
made public its intention to combine the 
offices of the Information Commissioner 
and the Privacy Commissioner. Since 
the creation of the two offices in 1983, 
‘they have always been joined in some 
‘measure. Both offices, for example, 
share a common corporate 
management branch. This branch 
provides financial control, personnel, 
library, records management, mailroom 
and receptionist as well as administrative 
services (accommodation, furniture, 
vehicles) and telecommunications and 
electronic data-processing support. 
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With remarkable prescience when it 
passed the Privacy Act, Parliament 
-made provision for the possibility of 
having one commissioner for both 
privacy and access to information. 
Section 55 of the Privacy Act provides: 


“The Governor-in-Council may 

| appoint as Privacy Commissioner 
under section 53 [which requires 

| prior approval of the appointment 
| by resolution of the Senate and 

| House of Commons] the 
Information Commissioner 
appointed under the Access to 
Information Act.” 


The section 55 option has hitherto not 
been used. The theory has been 
followed that the dual values of privacy 
and openness deserve separate 
champions. The Standing Joint 
Committee on Justice and Solicitor- 
General in 1987 addressed this issue 
(Open and Shut: Enhancing the Right 
to Know and the Right to Privacy) and 
concluded that even the existing degree 
of integration was too much. Complete 
separation was its recommendation. 


In its budget announcement, the 
government indicated that its proposal is 
not designed primarily to achieve 
greater administrative efficiency. “More 
importantly”, it states, “from a public 
policy point of view, it [merging the two 
offices] will encourage a balancing of 
interests between the two objectives of 
privacy and access to information. This 
balancing becomes increasingly 
necessary as Canada moves away from 
a single-interest approach in a wide 
range of policy and program areas.” 


Those somewhat delphic words are 
apparently saying that the burden of 
reconciling the occasionally conflicting 
values of openness and privacy is best 
placed in the office of one 
commissioner. Ministers and their 
deputies have sometimes complained 
that in receiving conflicting 
recommendations from two 
commissioners they are put in an 
invidious, no-win situation, open to 
criticism from the “losing” commissioner. 
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More important for the public, whether 
the request be for one’s own records or 
for other government records, there will 
be a single clearly understood avenue 
for redress of grievances. That would 
eliminate some present confusions. 


When he was Privacy Commissioner, 
the present Information Commissioner 
in defending the territory and the 
legislation, worried, if a little facetiously, 
that giving one person the dual 
responsibility would be a recipe for 
occupational schizophrenia. Better a 
commissioner suffer than bureaucrats? 


There is, of course, much to be said for 
the old twin regimes. For almost nine 
years, they served Canadians well. 
They ensured that the values of 
openness and privacy each has a 
clearly identifiable and unambiguous 
advocate. While both commissioners 
are required by law to reasonably 
balance access rights and privacy 
rights, each has a clear mandate to be a 
lightening rod for, and champion of, one 
of the two values. 


That being said, the government’s 
proposed model (one commissioner for 
both access and privacy) can also be 
effective. In fact, the federal level is the 
only Canadian jurisdiction where 
openness and privacy are the 
responsibility of separate offices. In 
Ontario and Quebec, for example, both 
access and privacy rights are 
courageously and effectively enforced 
through a single commission. 


British Columbia is proposing the same | 
model. In other provinces with access 
and privacy laws, enforcement is 
through the ombudsman. The Ontario 
Standing Committee on the Legislative 
Assembly issued, in December of 1991,: 
the report of its review of the Ontario 
Freedom of Information and Protection 
of Privacy Act, 1987. The Committee 
examined the issue and saw no reason | 
to recommend separate commissioners | 
for openness and privacy. 


: 
And so, it would seem, there is no | 
definitive argument of theory, principle | 
or practicality working against the | 
government’s announced intention to | 
merge the offices of the Information and. 
Privacy Commissioners. Yet, should 
Parliament approve such achange, it | 
would seem appropriate to provide for a’ 
timely review by the Justice and 
Solicitor General Committee of the | 
impact of the new arrangements. : 

f 
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Marketing the government’s 
information 


One of the most positive developments | 
in the government's information policy | 
over the past year has been the | 
recognition that a “dissemination” | 
philosophy should supplement the rights 
of access to information provided by the | 
Access to Information Act. While the 

act provides a valuable window on | 
government activity, it places the burden 
on requesters to identify what may be of 
interest to them and, then, to proceed 
through a rather formal application and 
review procedure (with the attendant 
delays referred to previously). 


IS 


4 dissemination approach means the 
government takes the initiative in 
identifying information holdings which 
may be of interest to various segments 
of the public and making them available 
(through publications or in appropriate 
electronic formats). The positive result: 
no need for applications under the 
access law. 


The future of access to information lies, 
as this report argued last year, precisely 
in such systemic openness—seizing 
upon the wizardry and the promise of 
new technologies to make the 
government's vast information holdings 
routinely available. 


Earlier this year, an article in the British 
publication, The Economist, conjured up 
“a world where the grumpy civil servant 
behind a counter is replaced by an 
easy-to-follow screen that makes all the 
government's information available at 
the touch of a button.” That may be 
premature. (Besides, our public 
servants are never grumpy.) But 
computer communication between 
citizens and their government is the 
wave of the future and in some 
jurisdictions this future is now. 


The first tentative steps towards 
“electronic democracy” are being taken, 
in such places (where else?) as 
California where the state government 
has recently installed 15 “Info/California” 
kiosks in two cities, each kiosk containing 
a computer connected to a state 
databank. Futurists and enthusiasts 
(they are often the same) envision a 
5,000-kiosk statewide system 
developing from the pilot project. They 
see saved time, saved paperwork and 
saved jobs as well as having much 
better informed citizens. 


If it is best to observe and profit from 
such daring experiments of others, it is 
not too soon for information managers 
to make the imperatives of public 
access a priority in the development of 
their wondrous new electronic 
databases. 


The Information Commissioner has 
undertaken a modest research effort 
into how best to bring access to 
information into the electronic age. Next 
year’s report should contain the results 
of the project and some 
recommendations to keep public 
information policy abreast of the new 
technologies. Yet, these technologies 
must not become impediments to an 
informed public’s need for government 
records in whatever form. Parliament 
should remain alert to the daunting 
challenge. 


No need to wait for the results of 
experiments elsewhere or for future 
exhortations from an information 
commissioner to change government 
attitudes toward information sharing. To 
its great credit, it now seems clear that 
the Treasury Board (the government's 
information management policy-maker) 
is embarking upon a laudable campaign 
to change fundamental perspectives. 
The new course is intended to lead 
government institutions away from 
seeing their information holdings as raw 
materials for their use only but, equally 
important, as a marketable public 
commodity. The Information 
Commissioner will be an enthusiastic 
cheerleader! 
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Though significant success has already 
been achieved in identifying and 
cataloguing information holdings, the 
most difficult steps await. First, the 
attitudinal obstacles must be 
overcome—the old notion of seeing 
requesters as the enemy, not as 
customers. Then there is the novelty of 
assessing the “marketability” of the 
various holdings and of developing 
dissemination strategies in desirable 
formats, through effective arrangements 
and at reasonable prices. 


Above all, the engendering of an 
entrepreneurial spirit in government 
institutions vis-a-vis the information they 
hold will not be easy. Governments are 
not good about collecting money for 
their goods and services. If Revenue 
Canada Taxation in 1988 had had the 
foresight (or the resources, its officials 
would say) to market its own valuables, 
it may never have received more than 
4,500 formal requests (yes, count 
them!) from one person asking for tax- 
related information. 


That blockbuster request (it receives a 
full and final accounting of its own; see 
p. 39) challenged the very integrity of 
the Access to Information Act. 

Sufficient to say here that today 
Revenue Canada Taxation has learned 
the painful lesson: it is so much more 
responsive and less trouble to routinely 
make available even the most arcane of 
its decisions, advance tax rulings and 
policies (properly sanitized, of course, to 
protect personal or corporate tax 
information). 
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There are a handful of admirable | 
examples, notably Statistics Canada, 0 
enlightened efforts to market informatio’ 
holdings. That agency uses 
sophisticated means to assess the 

various private sector groups which 
need its information. From the early | 
stages of planning information collectioi 
or compilation, the marketing concern is’ 
brought to bear. 


But even Statistics Canada has its 
critics. One regular “consumer” of 
Statistics Canada’s data expressed 
consternation at the high cost of some | 
information. He says that he frequently. 
finds it cheaper to obtain the needed | 
(and identical) information from 
Statistics Canada’s U.S. counterpart. 
Cross-border shopping, it seems, 

extends even to information! 


This anecdote goes to the heart of the | 
most vexed practical difficulty in bringin’ 
the entrepreneurial spirit to bear on the | 
dissemination of government | 
information holdings: how does one 
accomplish this without risk of 
monopolistic (and hence, restrictive) 
pricing of information by government? 
It should not be terribly difficult to | 
persuade any government to exploit its | 
information resources if there is money | 
to be made. Such a policy merely begs 
the question put by one lawyer critical o. 
what he sees as government 
information policy: 


“Is government information a 
commodity to be sold to help 
governments balance their budgets, 
or is it something to be made 
available for the public good?” 


Any answer to this pertinent question 
requires confronting the arcane and little 
understood notion of “Crown copyright”. 


Crown copyright: who is the Crown? 


The term is redolent with royalty and 
authority. Who would want to challenge 
the power, rights and privileges, first 
vested in kings, then in governments, 
over work produced for or by the 
Crown? 


No one, not until now, for the good 
reason that since Confederation, Crown 
copyright has not been consistently 
asserted in Canada. The whole quaint 
notion has been all but dormant, ignored 
under the reasonable assumption that 
what the government produces for the 
public with public funds is in the public 
domain. 


The Parliamentary Committee charged 
with examining revisions (some still 
pending) to the Copyright Act 
recommended in 1985 that the practice 
of more than 100 years be enshrined in 
the new legislation, namely, that what 
has been treated as in the public 
domain should be confirmed. The 
Committee’s recommendation has 
been, however, thwarted by obstruction 
from a few government departments 
over what can only be perceived as 
narrow territorial, if not self-serving, 
reasons. . 


Crown copyright which had seemed to 
be long decently interred has thus been 
resurrected. That is why members of 
the legal profession and publishers of 
legal information (also for self-serving 
reasons, of course) are challenging 
efforts to use the once sacred 
prerogative of Crown copyright to hinder 
the reproduction, for commercial or 
professional use, of statutes, 
regulations, or judicial decisions. 


From an information commissioner’s 
perspective, the concept of a perpetual 
Crown copyright in any field richly 
deserves to be challenged. It is antique 
curiosity essentially incompatible with 
the government’s own stated 
information policies and the spirit of the 
Access to Information Act. \t is an 
impediment to wide and easy 
distribution of government information. 


The works covered by this anachronistic 
relic cover everything published by 
government. But Crown copyright is 
capriciously and arbitrarily invoked. 

In particular, Crown copyright makes no 
sense in an era of expanding 
government databases when records 
are held electronically, in T.S. Eliot’s 
phrase, between “fixity and flux”. 


What makes particularly bad sense is 
any attempt to apply Crown copyright to 
court judgments. That conjures up the 
spectacle of royalties being charged 
each time judges’ words are quoted! 
Equally absurd is the notion that the 
same claim of copyright should be 
extended to legal statutes and 
regulations. There is something ironic, 
if not repugnant (and perhaps even 
unconstitutional), in the notion that the 
constituent records of our law could 
through ownership be subject to any 
restrictions on access or use. 
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Yet the Law Society of Upper Canada The most common arguments in | 
has supported precisely such support of Crown copyright are that it is 
remarkable claims! As recently as essential to impose better quality contro 
January, the benchers reaffirmed their upon data, to manage data more 
1985 (or is it 1685?) position that effectively as a resource, to protect the 
“copyright is vested in the Crown by way public interest and to ensure public 
of Crown prerogative.” If that isn’t access. If these arguments seem 
bizarre enough, consider the British vague, weak, unconvincing and 
Columbia government. It is now suing a paternalistic, it is because they are. 
legal publisher for what it calls the 
breach of Crown copyright in publishing They no longer stand up to scrutiny, if 
and distributing provincial statutes, they ever did. Of course, there is 
regulations, bills and orders-in-council. always the possibility of inaccuracy, 
misquotation and misunderstanding 
Such efforts to make the law better when information leaves officialdom—o} 
known deserve medals from law any publisher. But government control | 
societies and governments, not can’t go beyond the department office | 
lawsuits. And the idea that statutes or door. The marketplace will decide who | 
judicial decisions can “belong” to are the reliable purveyors of 
somebody, even to governments is government-originated data. No one 
abhorrent in a democratic state. In the should have any interest in offering 
context of Crown copyright, who is the shoddy products. 


“Crown” if not the people? 
Apart from all that, and even granting 


Some six years ago, as the Law Times some of the arguments for Crown 
reminded its readers recently, the copyright—a challenging intellectual 
distinguished Canadian counsel, exercise in 1992—the fundamental 

J.J. Robinette, said that any effort to principle remains: the public interest is | 
bring court judgments under the best served by keeping government- 
umbrella of Crown copyright was “not produced information as free as | 
only nonsense, but vicious and possible from restrictions on ) 
fundamentally wrong”. “Vicious” might dissemination. 
be intemperate; “fundamentally wrong” | 
seems judicious in describing the There are enough “necessary” | 
application of Crown copyright, not only restrictions, as any frustrated user of the 
upon legal information but any Access to Information Act will say. 


information generated by the | 
government and funded by taxpayers. 
f 
| 
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Crown copyright is not a necessary 
restriction. It flies in the face of the 
principles of the Access to Information 
Act. The power to copyright, as noted 
by Robert Gellman, the U.S. Congress's 
freedom of information expert, “is the 
power not to publish”. It is monopoly 
without a regulator. Crown copyright by 
another name is political or bureaucratic 
control and bureaucratic empire 
building. One of the reasons why 
Canada has an access law is precisely 
to take the decision of what is released 
out of the hands of politicians and 
bureaucrats. Crown copyright is a 
residual remnant of the bad old way. 


Consider the Americans. Section 105 of 
the U.S. Copyright Act says that 
copyright protection is not available for 
any work of the United States 
government. As a result, anyone can 
use a U.S. government publication in 
any way he or she sees fit: no 
restrictions (except for reasons of 
security); no royalties; no attribution 
necessary. It happens all the time and, 
according to Mr. Gellman, “no 
problems”. 


With the customary caution, Canadians 
may want to pause before taking such a 
leap. But the Information Commissioner 
commends the issue to Parliament, 
‘whose members may be surprised to 
learn of the inconsistencies, confusions, 
and the intimidation lurking behind the 
virtuous-sounding Crown copyright. 


Before it recently—and regrettably— 
closed its doors, the Canadian Legal 
Information Centre (CLIC) studied the 
impact of Crown copyright on the 
dissemination of primary legal materials. 
It found especially inhibiting the fact that 
the federal government, in theory at 
least, requires the private sector to ask 
permission before quoting from its 
statutes, regulations and judicial 
decisions. No royalty is asked, let us be 
grateful, only and for some obscure 
reason, “permission”. 


CLIC found, to no one’s surprise, that 
the requirement to ask for permission to 
print primarily legal materials has been 
generally ignored. Lawyers do not ask 
for permission when they take and 
reproduce statutes, regulations or 
decisions from government publications. 
Publishers, as well as the legal 
profession, have been doing this since 
Confederation. With notable 
exceptions, those who publish without 
permission are not prosecuted. 


Thus does common sense make 
mockery of an unenforceable concept. 
The solution is to make the law 
correspond with reality. The Montreal 
Association of Law Libraries had it right: 


“Government should grant the 
private sector non-exclusive rights 
to their ‘raw data’ for development 
and dissemination of ‘value- 

added’ products. Competition, as 
opposed to monopoly, leads to a 
better quality of product. Prices are 
controlled by market forces.” 
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In tough economic times, governments 
look to find sources of revenue. They 
may be tempted to see their own vast 
information holdings as a mother lode. 
Cost recovery is not an unworthy goal, 
as inefficient as government is at 
collecting money. Charging user fees 
for information is also sometimes seen 
as a self-supporting means of 
developing new technologies to meet 
the information management 
challenges. But imposing some 

~ legitimate charges is a long way from 
maintaining the old fiction that 
something substantial clings to Crown 
copyright. 


The abandonment of Crown copyright 
would have another profoundly 
important effect. It would mean that, as 
a practical matter, government could not 
establish monopolistic prices for its 
information. A hypothetical example will 
illustrate. 


Suppose a department offered on-line 
access to certain of its databases at an 
arbitrarily high per-subscriber cost. In 
the absence of Crown copyright, there 
would be no impediment to resale of the 
data or single subscriptions by consortia 
of members among whom the cost (and, 
of course the data) would be distributed. 
This would have the effect of reducing 
the cost of the data to its marginal 
cost—an objective which an information 
commissioner can only applaud. 


But Crown copyright means no 
constraint on charges. Copyright costs 
borne by publishers will inevitably be 
passed on to consumers. Thus will the 
public pay twice for information: in 
taxes to the government for collecting it; 
in extra charge by the publishers. The 
bureaucratic process involved would 
also involve a delay for the consumer in 
receiving the information. 
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The Department of Justice is aware of | 
the need for some new thinking. It told 


other physical disability. 


CLIC: 


“The issue of Crown copyright and 
control of statute, regulation and 
judgment databases as well as 
other primary legal information 
raises numerous questions. These} 
ownership issues will be determine 
by federal government policy, led by) 
other federal departments and 
agencies such as the departments « 
Communications, Supply and 
Services and Consumer and | 
| 


Corporate Affairs and the Treasury 
Board Secretariat.” 


Crown copyright in general is the issue’ 
here, not merely Crown copyright as it | 
applies to legal information. In the age’ 
of electronic databases, Crown | 
copyright is even more quaint and mort 
inhibiting to the free flow of information: 
The Information Commissioner urges _ | 
Parliament to give direction: a direction 
not to allow Crown copyright to stand ir, 
the way of the democratization and the’ 
dissemination of information for which ‘ 
the Access to Information Act stands. 


A recent report prepared for the 
Canadian Disability Rights Council 
(CDRC) carries the sobering reminder 
that more than half a million adult 
Canadians (and this figure is some six | 
years old), find it difficult or impossible | 
to read print due to visual impairment c: 


A test of our civility | 
| 


| 
| 
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For these Canadians, the Access to 
Information Act is of scant value as it 
specifically excludes from its ambit all 
the government's published records 
and, for non-published records, places 
no obligation on government to provide 
access in formats favourable to the 
visually impaired. 


The news is not all bad; the 
government's access to records 
“nolicies” acknowledge the right of 
people with disabilities to information in 
a useable format. There is little 
evidence to suggest that the disabled 
community is not being well-served 
when the wish for alternative formats 
has been identified. Yet, with a few 
exceptions (notably Revenue Canada 
which produces income tax information 
in braille, audio and large-print formats), 
most institutions do not provide 
alternate format records as a matter of 
course. 


The Canadian Human Rights 
Commission has urged the government 
to improve its record of service to the 
visually impaired. To this, the 
Information Commissioner adds his 
voice, calling for the informational 
enfranchisement of persons with 
disabilities. Treasury Board’s policy on 
alternative formats—‘“Fair 
Communication Practices’—contains 
the right spirit and intent. Realizing the 
goals (since the guidelines are not 
mandatory) is the challenge. 


The CDRC report advances the view 
‘that an amended Access to Information 
Act is the most effective way to respond 

to the challenge. 


The proposed amendments would 
provide that, for visually impaired 
persons, accessible records must be 
available in a useable format. Although 
it would not be necessary to specify, in 
legislation, any particular format, there 
are four choices currently favoured by 
these persons: braille, audio-cassette 
tape, large print and computer disk 
formats. 


As well, CDRC proposes that the act 
should be amended to cover published 
records, but only when requested by 
persons with disabilities affecting their 
ability to use print material. 


There is much to recommend this 
approach. First, since it is demand 
driven, it avoids the need for 
unnecessary production and storage. 
Moreover, print-enlarging photocopiers, 
braille printers attached to computers 
and floppy disks (which can be used by 
those having voice-synthesizing 
computers) represent readily available 
technologies enabling government 
institutions to produce alternate format 
records. 


The Information Commissioner is not in 
a position to assess, with any reliability, 
the additional human and financial 
resources which would be required to 
ensure that visually impaired persons 
have equal access to government 
information. Such an assessment is 
needed to enable the government to 
select the most effective and efficient 
means to achieve equal access. What 
does seem clear is that practical 
difficulties—and there will be some— 
should not diminish the will to act. 
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Whether or not the eventual solution 
involves special rights set out in, and 
enforced through, the Access to 
Information Act, the Commissioner 
pledges to play an active role in 
securing, without delay, effective 
informational enfranchisement for those 
whose disabilities make print material 
unusable. To that end, his first (and, 
perhaps, most important) step is this: to 
urge every member of Parliament to 
champion this minority right with vigour. 
When demands outstrip resources, the 
call for us to prove the true civility of our 
society is the loudest. 


Slipping away, little by little 


One provision of the Access to 
Information Act, section 24, requires the 
government to refuse to disclose 
records containing information which is 
protected from disclosure by another 
statute. The list of statutes to which this 
provision applies is set out in Schedule II 
of the act. Since section 24 is a 
mandatory exemption and one which 
does not require a reasonable likelihood 
of injury before being invoked, 
Parliament required that its use should 
be carefully monitored. For that reason, 
subsection 24(2) requires that each 
statute contained in Schedule II be 
reviewed by Parliament at the same 
time as the general review prescribed 
by subsection 75(2). This review was 
carried out in 1986 by the Justice and 
Solicitor General Committee. 
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In its report of June 1, 1986, the 
Committee noted that the spirit of the 
Access to Information Act was 
articulated in subsection 2(1) which 
provides as follows: 


“The purpose of this Act is to exteni 
the present laws of Canada to 
provide a right of access to 
information in records under the 
control of a government institution 1) 
accordance with the principles that | 
government information should be | 
available to the public, that 
necessary exceptions to the right o! 
access should be limited and 
specific and that decisions on the 
disclosure of government 
information should be reviewed 
independently of government.” 


| 
The Committee concluded that two of | 
the three principles set out in this clausi 
are violated to some degree by the 
existence of section 24. First, it said, i 
the extent that many of the statutory 
provisions in Schedule I] contain a 
broad discretion to disclose records yet 
fall within the mandatory prohibition in : 
section 24, the exception to the right of 
| 
| 


} 


access cannot be termed “limited and 
specific”. Second, the Committee also 
noted that since the scope of the 
Commissioner's review of government | 
decisions to withhold records under this, 
exemption is limited simply to a 
determination of whether the disclosure 
is subject to some other statutory | 
restriction, there can hardly be a full 
independent review. 
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Consequently, the Committee 
recommended that section 24 and 
Schedule II be repealed and replaced 
with new provisions which would 
incorporate and continue to protect the 
special interests contained in the 
Income Tax Act, the Statistics Act and 
the Corporations and Labour Unions 
Returns Act. \t also recommended that 
the Department of Justice undertake an 
extensive review of the remaining 
statutory restrictions in Schedule II and 
amend their parent acts in a manner 
consistent with the Access to 
Information Act. 


lt would seem that the Committee’s wise 
advice has fallen on deaf ears as the 
statistics illustrate. When the Access to 
Information Act was proclaimed in 1983, 
the 33 statutes listed in Schedule II 
contained, among them, some 40 
separate provisions restricting 
disclosure in some way. Three years 
later, at the time of the Parliamentary 
Review in June of 1986, the number 
had grown to 38 statutes incorporating 
47 specific confidentiality provisions. 
Five-and-a-half years later (December 31, 
1991), that list has grown to 41 statutes, 


with 58 particular provisions which affect 


the confidentiality of records. 


And more are to come! At the time of 
this report’s preparation there were four 
government Bills on the order paper 
containing proposals for additions to 
Schedule II. This would bring the total 
to 45 statutes and 63 confidentiality 
provisions. 


These “by the back door” derogations 
from access rights are as troubling to 
the Commissioner as they were to the 
Justice Committee. The spirit and intent 
of the Access to Information Act can be 
whittled away by oft-ignored 
consequential amendment provisions 
buried at the back of other laws. For 
that reason, too, Parliamentarians have 
reason for concern. When Parliament 
adopted the right of access to 
government records it included a very 
important phrase: “notwithstanding any 
other Act of Parliament” (section 4). 
The continuing growth of Schedule II 
now threatens to erase the vital 
constraint on creeping secrecy which 
those six words originally gave. 
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Complaints 
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The following tables provide a statistical 
overview of the sources of complaints 
(Tables 3 and 4); the categories and 
dispositions of complaints (Table 2) and 
the investigative workload (Table 1). 


The five institutions against which the 
most complaints were made are: 


Revenue Canada Taxation sea kee 
Transport Canada au! Ol 
Department of National 

Defence - 60 
Canadian Security and 

Intelligence Service - 41 
Privy Council Office nae. 8 


*When the 208 discontinued complaints are 
removed, RCT drops to second position. 


The list changes somewhat when 
arranged by the number of “justified” 
complaints. 


Transport Canada Sith O 
National Defence mh ROL 
Revenue Canada Taxation oe eS Wf 
Revenue Canada 

Customs and Excise ee eee | 
Finance Canada = aed | 3} 


The Treasury Board’s most recent 
statistics (for 1990-91) show that the 
five institutions which received the most 
access requests are: 


Supply and Services - 2,358 (21.3%) 
Revenue Canada 

Taxation - 1,875 (16.9%) 
National Archives - 1,088 (9.8%) 
National Health 

and Welfare = O40 4» (5.8%) 
National Defence - 468 (4.2%) 


58 per cent of total 
requests received 
by all institutions 


From these statistics it is not surprising 
that Revenue Canada Taxation and 
National Defence also appear in the top 
five list of “complained against” 
institutions. It is surprising, and 
pleasantly so, that Supply and Services, 
National Archives and Health and 
Welfare do not. They deserve special 
commendation. 


The percentage of delay-related 
complaints (deemed refusals and time 
extensions) is down from 31.2 per cent in 
1990-91 to 20.3 per cent in 1991-92. 
Complaints about exemptions (refusal to 
disclose) jumped by more than 

10 per cent to 72.4 per cent of total 
complaints. While it is heartening to see 
a reduction in the delay complaints, it is 
not so heartening to see an increasing 
number of complaints requiring more 
time-consuming investigations. 
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Table 1 


STATUS OF COMPLAINTS 
April 1, 1991 to March 31, 1992 


Pending from previous year 
Opened during the year 
Completed during the year 


Pending at year-end 


. Table 2° : 
COMPLAINT FINDINGS 


"April 1, 19911 to ) March 31, 1992 


CATEGORY : =e 
= ee | 
Refusal to 


disclose 


Delay 
(deemed refusal) 


Time 
extension 

| Fees 
| Language 


Publications 


Miscellaneous 
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"Agriculture Canada : _ | 
| EMS SaMes 2 Opportunies A Agency ponies | SEO YAU 


| Canadian Commercial ceacai 
Canadian | International Dev. 1 Agency 


an 


“Correctional Service Canada 
Defence Construction qa 951) Lit 
Employment and Immigration 


| Energy, Mines and Resources ~ 

Environment Pa 

| External Affairs — | 

Farm Credit Corporation 

Federal Business Development. Bank . 

_ Federal Provincial Relations Office Peseta 

_ Finance 

Fisheries and Oceans 

Health and Welfare 

Immigration and Refugee Board 

| Indian Affairs and Northern Development 
Industry, Science and Technology 

_ International Development Research Centre | 


eooont -Ss06006G-6-G 
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Table 3 


GOVERNMENT INSTITUTION 


Investment Canada — _ 
| shot Cartier sls Champlin Bridges ir Ine. : 
National Archives of Canada (aeti(itsti‘é‘é*d*S 
National Capital Sone a) iL cote) dea | 
| NationalDefence ..«««.«« sds 
National Energy Board | 
National Research Council - 
| National Transportation Agency ; 
Patented Medicine Prices Review | 
Privatization and ae UCAS seule of 
Privy Council Office — - 
Public Service Commission ta 
Revenue Canada - Customs and Excise 
| Revenue Canada - Taxation 
| Royal Canadian Mounted Police = | 4 | 15} Off 19 
| Secretary of State 
Security intelligence Revi ew Committee : . : : o - : 7 ji 
Solicitor General 

| Statistics Canada  - 
Superintendent of Financial Inst S., , Office of 
Supply and Services 
Transport Canada 

Transportation Safety Board 

Treasury Board Secretariat 

Veterans Affairs, Department of 

Western Economic Diversification 


Cll oa ae 


OG CR © NM OG Oo @ 
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Outside Canada 


Newfoundland 

Prince Edward Island 

Nova Scotia 

New Brunswick 

Quebec 

National Capital 
Region 

Ontario 

Manitoba 

Saskatchewan 

Alberta 

British Columbia 

Yukon 

Northwest Territories 
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Case Summaries 
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4,500 requests later 


The Information Commissioner's 1989-90 
report contained the revelation that one 
individual had made 2,679 complaints 
against Revenue Canada Taxation. That 
staggering figure sent shock waves not 
only through Revenue Canada and the 
Information Commissioner's office but, 
only a little lower on the Richter scale, 
into the whole access to information 
community and high levels of 
government. 


Consternation, even anger, was the first 
instinctive reaction. To many in 
government this was abuse, pure and 
simple; a vexatious, if not a frivolous, 
use of the act. Ged Baldwin and 
Parliament couldn’t have imagined one 
person making so many demands on 
the legislation. True. Today, Revenue 
Canada. Tomorrow, perhaps 
Employment and Immigration, Finance 
or the RCMP. Who knew when and 
where the next massive access attack 
would be made? 


The 2,679 complaints against Revenue 
Canada were only the tip of the iceberg: 
in all, the same person made more than 
4,500 requests of the department. 
Revenue Canada was forced to commit 
10 persons, analysts and support staff, 
to servicing these requests. Last year 
the department reported that since 
February 1989 it had completed the 
processing of 4,450 requests and had 
disclosed 234,234 pages of information 
to one requester. 


Even so, the department simply couldn't 
handle so many requests without 
serious delays: thus the complaints to 
the Information Commissioner whose 
office also required extra resources to 
handle the sudden new business. For 
one and one-half years, three 
investigators dealt exclusively with the 
cases of this single complainant. 


As the backlog was slowly reduced, the 
number of persons devoted to these 
complaints has gone from two (for one 
year) to a single investigator still on the 
job on March 13, 1992—a day to circle 
on the access calendar!—when notice 
was received from the complainant that 
he was formally abandoning his 
remaining 206 complaints. 


The cost to the taxpayers of Canada 
was enormous. Revenue Canada 
reported that its costs started out in 
1989-90 at an average of $367 for each 
request, going down to $273 in the next 
year. While the requester paid, willingly, 
whatever fees he was billed by Revenue 
Canada, the chargeable costs under the 
Access to Information Act cover only 
search and preparation times. 
Departments cannot charge for the time 
of public servants who must pour over 
and examine complex records line by 
line in order to remove sensitive 
information (personal tax data, for 
example), which by law must be 
exempted from release. Thus, only a 
small percentage of the full costs were 
recovered by Revenue Canada; no 
charges can be imposed for complaint 
investigations. 
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A final bit of the history before the post- 
mortem. The requester-complainant, 
who has made his identity public, is a 
Montreal tax lawyer. Though a 
requester need not say why information 
is being sought, this one made it clear 
from the start that his intention was to 
offer Revenue Canada’s revelations to 
subscribers to his tax information 
newsletter—which he did. 


Is this an abuse of the Access to 
Information Act? Whatever the legal 
right to make all these requests, why 
should taxpayers subsidize a business 
enterprise? Shouldn’t departments be 
able to charge full costs against such 
requests or, even, refuse them as 
vexatious? How can departments be 
protected from unacceptable resource 
burdens? (Shed a tear for Revenue 
Canada!) 


Thus did the inevitable questions and 
comments come, some even from a 
new information commissioner who 
inherited the burden. Somehow, 
wisdom has prevailed. 


The instinctive lashing back at a 
requester, understandable as it may be, 
is no soiution to a real problem. In the 
end, the answer to a prolific requester (if 
the requests make sense, and this 
requester’s did) is to make the 
professional requester redundant or 
unnecessary. Departments or 
institutions with information which the 
public has a right to see and a legitimate 
need to know should be organizing their 
holdings in a form which makes them 
conveniently and generally available. 
Revenue Canada Taxation itself came 
to realize that a general dissemination 
policy was necessary. 
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In a pre-access to information era, 
departments need not have bothered | 
with the initial, sometimes heavy, costs; 
of assembling their records inaform | 
which did not require a time-consuming, 
review (for example, to remove personi 
or solicitor-client information) before an 
access request could be answered. 
Those days are long past. Instead of 
hand-wringing, government institutions 
should be smarter in their records 
management and dissemination 
policies. Charge a fee to their clients: 
that is not against the Access to 
Information Act. Recover legitimate 
value-added costs. The subscribers to. 
a tax newsletter should be just as willin’ 
to pay Revenue Canada and to receive 
its information directly. 


| 


y 


j 
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Knowing how tax authorities treat 
particular situations (and, being able to 
benefit from such knowledge) should ni 
longer depend upon some outsider’s 
entrepreneurial enterprise. The tax 
rulings of Revenue Canada’s experts 
should be available routinely and as a 
matter of right (thanks to the Access to’ 
Information Act) to all taxpayers. 


Revenue Canada Taxation deserves 
great credit and commendation for 
soldiering on with the processing of an 
enormous load of requests. While it 
may have felt sorry for itself and 
whimpered from time to time, the 
integrity of the Access to Information Ai 
was preserved. In the end, the 
department came to terms with its 
famous requester. 


| 
| 
: 
| 
| 
: 
| 
| 
| 
| 
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. So the act survived perhaps its greates 


challenge. The temptation to limit 
requests, to ignore some requests or to 
impose burdensome fees were all 
overcome. For that happy ending, the 
test may even have been worthwhile. 


Private hurt and public good 


When shall a strong private interest in 
keeping information confidential give 
way to a public interest in disclosure? 
All things being equal, or even nearly 
equal, the public interest should win 
every time. Alas, all things are rarely so 
simple and an information commissioner 
must make some delicate judgment 
Calls. 


Here is the case of a request for 
Transport Canada inspection reports on 
the condition of two aircraft. Transport 
Canada refused to release the reports, 
invoking paragraph 20(1)(c) of the 
Access to Information Act which 
provides for the exemption of 
information which could reasonably be 
expected to hurt the competitive position 
of a third party. What more damaging to 
an airline than an unfavourable 
inspection report! What more in the 
public interest than learning that an 
airline may be flying unsafe aircraft! 


But there are inspection reports and 
inspection reports. Here is the 
Commissioner’s response to a 
complainant who argued that all air 
carrier records should be released in the 
public interest. 


“| have reviewed the aircraft 
inspection/occurrence reports which 
were withheld from you in these 
cases. In my view, disclosure of 
them could be detrimental to the air 
carrier to which they relate not 
because they reveal any unusual or 
uncorrected airworthiness problems, 
but because, in isolation, they are 
open to misinterpretation which 
could result in unwarranted public 
alarm. | fully agree with you that 
public access to records is an 
important element of accountability— 
both for the department and for air 
carriers. On the other hand, 
indiscriminate disclosures of 
information can, at times, be entirely 
contrary to the public interest. The 
issue is where to draw the line. 


“As you know, | am of the view that 
air carrier general audit reports 
should be made public. They 
indicate what was found lacking, 
what remedial action was taken and 
permit the public to assess within a 
meaningful context, the performance 
of both the carrier and the 
department in fulfilling their lawful 
obligations. It may well be that, in 
some cases, individual occurrence 
reports will disclose information 
which the public should know 
regardless of the harm to the carrier. 
Each case must be considered on 
its merits. In the cases dealt with in 
this report, however, | cannot come 
to the conclusion that the public 
interest in disclosure clearly 
outweighs the potential harm to the 
affected carrier.” 


Thus, a balancing test, provided for in 
the legislation, must be applied in each 
such case. Parliament provided for 
such a test as it also provided for the 
protection of third-party information. 


What’s in a name? 


An applicant requested the minutes of 
meetings of the Canada Deposit 
Insurance Corporation (CDIC) Board of 
Directors for 1990. CDIC withheld 
_almost all the records under a variety of 
exemptions, prompting the complaint 
that appropriate severance had not 
been applied. 


The investigation was protracted and 
complex, involving lengthy discussions 
with the corporation. In the end, one 
particular difference persisted between 
the Commissioner's office and CDIC. 
This disagreement was about the 
extensive use by CDIC of subsection 
19(1) of the Access to Information Act to 
withhold, as personal information, the 
identity of persons employed by firms 
who had contracts with the government. 


In CDIC’s view, employees should not 
lose the protection of their privacy 
simply because their employer had a 
contract with the government. The 
Commissioner held that, under 
paragraph 3(k) of the Privacy Act, such 
persons’ names are subject to release— 
as are those of regular government 
employees. 
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_Access to Information Act)? 


In support of its position, the | 
Corporation cited the French version of | 
paragraph 3(k) of the Privacy Act which ‘ 
appears to restrict the application of tha’ 
provision only to those who have 
themselves signed contracts with the | 
government. The English version, 
however, refers to any “individual who is 
or was performing services under 
contract for a government institution”, | 
thereby including all those who work | 
f 
I 


under such contracts. 


In support of its position, the 
Commissioner's office referred CDIC 
to a Federal Court judgment of 

Mr. Justice Dube. He ruled that the 
French paragraph 3(k) of the Privacy 
Act was a bad translation and, further, 
that the act contains no provisions | 
allowing more privacy to individuals | 
hired by the government through (as in | 
this case) personnel agencies thanto | 
full employees of the government. 


Nonetheless, CDIC refused to concede | 
its position on the matter, choosing | 
instead to seek permission of those 
individuals who fell into the disputed — 
category to release their names. Since | 
all agreed to the release, the | 
complainant was satisfied but the issue | 
was left unresolved. 


Pressing for press clippings 


Do departmental press clippings 
constitute “published material or 
material available for purchase by the 
public” (the words of section 68 of the 


At first glance, the answer seems self- 
evident. What could be more 
“published” than a newspaper? But the 
‘issue is a teaser and the answer 
important because, if press clippings 
qualify under section 68, they do not 
qualify for release since the information 
‘is publicly available. 


A journalist had asked the Solicitor- 
General’s department for daily 
newspaper clippings distributed within 
the department in August. He added 
that, since he would be making the 
same request every month, the simple 
thing would be to put his name on the 
distribution list. 


The department invoked section 68, 
telling the requester that clippings were 
kept for two years in its access to 
information and privacy reading room in 
Ottawa where they were available to the 
public. While the requester resides in 
the Ottawa area and could take 
advantage of the informal access, he 
challenged the validity of applying 
section 68. 


The issue came down to deciding 
“whether “clippings” acquire an 
-enhanced value by being selected and 
compiled. If there is such 
enhancement, clippings have a life and 
value of their own, which distinguishes 
them from the “published material” from 
which they were taken. 


A persuasive argument that clippings in 
fact represent value added is that, 
unless one knows precisely where an 
article comes from (date, publication, 
page), it cannot be obtained elsewhere 
except with great difficulty. Moreover, 
knowing what subjects a department 
has chosen for clipping could itself be 
informative. 


For such reasons, the Commissioner 
persuaded the department to make its 
clippings available to anyone who 
asked. The informal system and Ottawa 
availability was no help to persons living 
away from the Ottawa area. 


The department will charge 20 cents per 
page to cover photocopy and informal 
access will be provided. 


In all, a reasonable compromise. 
When is a lawyer not a lawyer? 


An individual sought access to legal 
advice given the Secretary of State for 
External Affairs in a matter affecting the 
requester’s family. 


The document, prepared by the Legal 
Advisory Division of the department, 
was exempted in total under the 
provisions of section 23 (solicitor-client 
privilege) and paragraph 21(1)(a) 
(advice). The investigation revealed 
that, despite its name, none of the 
lawyers in the Legal Advisory Division 
occupy positions classified as legal 
advisory and their advice, therefore, is 
not subject to solicitor-client privilege. 


The department conceded the point and 
said it would rely solely on the “advice” 
exemption to refuse access to the entire 
record. When the investigator pointed 
out that most of the document contained 
factual information and only one 
paragraph contained advice, the 
substance of which the minister had 
already communicated to the requester 
in a letter, the department agreed to 
release the entire record. 
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Who is working late? 


Finance Canada received a request for 
its employee sign-in sheets for specified 
weekends. It withheld the names, 
signatures and ID numbers to protect 
the privacy of the employees. The 
applicant complained because he felt 
that information indicating when 
government employees were at the 
workplace did not qualify for privacy 
protection. 


The Commissioner took note of the fact 
that, in the Privacy Act, Parliament 
expressed its intention that public 
servants would have a lesser degree of 
privacy protection than would other 
individuals. Anyone should have 
access to information relating to a public 
servant's position or functions. 


In this case, however, the information 
requested provided no insight into either 
the positions or functions of those listed 
on the sign-in sheets. Moreover, the 
Commissioner worried about the 
implications of subjecting employees to 
a form of physical surveillance through 
records disclosure. The department’s 
decision to withhold the information was 
upheld. 


The applicant has applied to the Federal 
Court for a review of the matter. 


Murphy’s law 


This unhappy story tells of human error 
and lost mail, an illustration of Murphy’s 
Law: whatever could go wrong did. 


An immigration lawyer sent a request to 
External Affairs asking to examine on 
site the contents of a file held at the 
Canadian Commission in Hong Kong. 
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External Affairs responded by claiming < 
30-day extension to consult with anothel 
institution in processing the request. | 
Forty-five days later (problem number 
one: the extension had elapsed), the 
department sent a letter informing the | 
applicant that the requested records 
were available subject to the payment o 
the applicable reproduction fees 
(problem number two: no photocopying 
was required since on his request, the 
applicant had indicated his wish to 
examine the file on site). 


extension time would itself have been 
sufficient grounds for a complaint—if 
only the requester had received the 
department's letter in the first place | 
(problem number three)! The wait on | 
| 


| 
The delay of 15 days tagged on to the | 
: 
f 


both sides dragged on, the lawyer 

waiting for permission to see the file, the’ 
department waiting for payment of | 
photocopying fees. | 


Five months after his initial request, the | 
lawyer complained to the Information | 
Commissioner about the time it was 
taking External Affairs to provide access! 
to the requested file. | 

| 


The investigation was relatively speedy — 
and simple: External Affairs recognized! 
its oversight and took immediate | 
remedial action to conclude the | 
processing of the request. Unfortunately. 
External’s “mea culpa” was of little relief 
to the complainant who said he lost his | 
client over the delays and no longer 


needed to see the file. 


‘An exemplary solution 
Often an investigation not only finds a 
department right but exemplary. 


A university professor sought records 
which required National Archives to 
consult with another institution. For that 
purpose, Archives claimed a 90-day 
extension. The professor objected and 
complained about delay. 


The investigation revealed that National 
Archives has devised a thorough 
approach to establish the appropriate 
time extension needed when 
consultation with another institution is 
necessary. Archives asked the 
institution being consulted to take into 
consideration its own workload and the 
volume of records to be reviewed before 
committing to a date of completion. 
While this may seem like a strategy 
designed to slow the process, when 
properly carried out the reverse is true. 
By fixing deadlines, target dates are 
more likely to be met. 


In this case, the two departments 
agreed on a 90-day extension. In 
proceeding this way, all parties 
combined their efforts to meet the 
legislation’s requirements and establish 
a fair and realistic target date for 
completion. The requester was 

informed of an extended time limit 
based on similar cases, the current 
workload and the task at hand. 


The approach taken by the National 
Archives of Canada neither overtaxed 
the consulting institution nor created 

false hopes for the requester. 


The complaint was not supported. 


The case of the mystery trucks 


A citizen observed three unmarked 
trucks, carrying approximately 12 forty- 
five gallon drums and three fifteen- 
gallon drums, in the vicinity of an airport. 
Being suspicious that the containers 
may have contained toxic substances, 
he recorded the vehicle plate numbers. 
On the hunch that the trucks might be 
Transport Canada vehicles, the worried 
individual asked the department to 
provide him with information about the 
cargo, including its nature, ownership 
and destination. 


Transport Canada denied ownership of 
the vehicles, and a complaint was made 
about this response to the Information 
Commissioner. 


The Commissioner's investigator made 
application to the Ontario Ministry of 
Transport requesting a search of its 
vehicle licensing data base for the three 
plate numbers. The search confirmed 
that the vehicles were, indeed, 
registered to Transport Canada. 


Once that information was brought to 
the attention of Transport Canada, the 
information requested by the concerned 
citizen was assembled and provided to 
him along with the department's 
apologies. 
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Beware of the “helpful” bureaucrat 


At the time of the Persian Gulf crisis, the 
Department of National Defence (DND) 
commissioned surveys of public 
attitudes towards Canadian participation 
in military action. A reporter requested 
access to the results. At the time of his 
request, DND did not have the results 
and a helpful employee suggested that, 
rather than receive a stark denial, the 
reporter might wish to let the request 
stay in limbo to be reactivated at a later 
date. Who could resist such a sensible 
suggestion? Not the reporter. 


To the journalist’s surprise, however, 
once the agreed reactivation date 
arrived, he received official notice of a 
60-day time extension beyond the 
standard 30-day response period. 
Even the extended period was missed 
by DND and the requester did not get a 
response until almost six months after 
the initial request. 


What appeared at first blush to be a 
helping hand to a reporter had the effect 
of postponing his opportunity and right 
to complain to the Information 
Commissioner. Further, it gained the 
department some months of unbothered 
delay (by the Commissioner or the 
requester). The Commissioner frowned 
and both the department and the 
requester are the wiser. 


And the winner is ... 


Government institutions proposing to 
conduct a public opinion survey for any 
reason must first obtain approval for the 
project from the Cabinet Committee on 
Communications (CCOC). Proposals 
to, and decisions of CCOC are 
channelled through the Public Opinion 
Research office of Supply and Services 
Canada (SSC). Contracts for approved 
projects are then arranged by the 
Professional Services directorate of 
SSC. 


all such contracts let during a specific 
period. She asked also for the names | 
of the client departments, the bidders 
invited and the contractors selected, 
together with the value of each contract 
She was provided with a list of 
12 contracts. 
| 


} 
A requester had asked SSC for a list of | 
t 
| 
| 
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Because the total value of contracts let 
was significantly less than for a similar | 
period in the previous year, the | 
requester complained that the list | 
appeared to be incomplete. | 


The complaint investigation found that 
the data for the response was provided | 
by the Public Opinion Research office. | 
That office acknowledged, however, tha! 
it used information supplied on a | 
periodic basis by the Professional 
Services directorate and it could not be — 
sure the data was up to date or | 
complete. At the investigator's request, 
the Professional Services directorate 
ran a computer and manual search 


of its records and produced a list of 


30 contracts for the period in question. © 
The new list was provided to the 
complainant. 


LL ————————————— 


As a result of the investigation, the 
department proposes to obtain this data 
directly from the source (Professional 
Services) and will revise the computer 
data to reduce or eliminate the need for 
manual searches in future. 


A very positive response indeed. 


Publish or perish 


The Solicitor General gave only one 
written direction to the Canadian 
Security Intelligence Service in fiscal 
year 1990-91 and he told the Chairman 
of the Security and Intelligence Review 
Committee that he would make the 
direction public in a statement to the 
House of Commons later. 


Before he had an opportunity to do so, 
an individual sought access to the 
written direction. The department 
refused to disclose it under the 
provisions of section 26 which exempts 
records expected to be published within 
90 days. The response to the requester 
was that, if the record was not published 
within the time limit, the department 
would then re-activate the request and 
consider release under the act. 


The requester complained about the 
“tentative” response and suggested this 
may be another way to gain a further 
90-day extension before commencing 
action on the request. 


The Commissioner found that, when 
section 26 was invoked, the department 
must have concluded that there was no 
harm in release since it proposed to 
publish the record. Thus, at the end of 
90 days, if the record had not been 
published, the department was obliged 
to release the record forthwith and not 
merely “consider” release. 


As it turned out, during the 90-day 
period, Parliament was in recess and 
the minister could not make his 
statement as he had planned. 
Consequently, the department did 
release a copy of the document to the 
requester eight days after the time limit 
had expired. 


The sounds of silence 


This applicant had requested a copy of 
all evidence provided to the Crown or 
Charlottetown Police in connection with 
actions brought against 10 individuals 
ultimately charged under section 430 of 
the Criminal Code during the Public 
Service Alliance of Canada (PSAC) 
strike. The records requested were to 
include written, electronically stored and 
video information as well as all internal 
correspondence associated with 
providing the Crown and the police with 
evidence. 


When the Department of Veterans 
Affairs (DVA) in Charlottetown released 
a video tape, the applicant complained 
that it was a much shortened version of 
the original he had viewed at the police 
station and, as well, that the audio 
portion was erased. He also complained 
that the department failed to release 
internal documentation related to the 
provision of evidence by DVA to law 
enforcement authorities. 
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The Information Commissioner's 
investigator searched all DVA records, 
both nationally and regionally, relating to 
the PSAC strike. No additional records 
were located. 


When the original video tape was 
copied in response to this request, the 
department was not aware how, or why, 
the audio was excluded. Once notified, 
departmental officials retrieved the 
original video from the police and 
released it to the applicant. The 
applicant viewed the tape complete with 
audio and was Satisfied that it was not a 
shortened version. 


The investigation satisfied the 
Commissioner that the department did 
not deliberately withhold the audio 
portion or otherwise show any bad faith 
in the processing of the applicant’s 
request. The complaint was not 
justified. 


Cheaper by the minute 


Included in the schedule of search costs 
which departments may charge for 
requested records is a per minute fee 
for computer time. When a consultant 
asked the Department of National 
Defence (DND) for its list of ministerial 
briefing notes and anticipated oral 
questions, he was not surprised to learn 
that the records were in a computer and 
that search fees would be required. He 
was very surprised, however, to receive 
a fee estimate of $7,840. He 
complained. 


The investigation revealed that the 
estimated fee would have paid for the 
computer in which the records were 
stored several times over. Something 
was Clearly wrong. 
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As it turns out, there was no illegality on! 
DND’s part; the quoted fee was | 
authorized by the fee schedule. The 
problem was the fee schedule. It is 

based on the cost of mainframe | 
computer time—a cost totally out of ster 
with the newer, cheaper microcomputers’ 


To its credit, DND readily saw the 
unfairness and waived fees. The 
appropriate level of fees for searching 
data contained in microcomputers will 
be reviewed. 


To the bank, please 


A regular user of the act was surprised — 
when his $5 application fee cheque was 
returned by the Bank of Canada—the 
institution to which he had applied for 
records. The bank wanted the cheque | 
made out in its name instead of the 
Receiver General of Canada. The | 
requester, concerned about the legality | 
of this procedure, complained. 


As it turns out, there was nothing 
nefarious or illegal about the bank’s 
request. The Bank of Canada does not 
maintain an account with the Receiver 
General: it has a separate account. | 
Moreover, there is nothing in the access) 
law stipulating to whom the application 
fee cheque should be made payable. | 
The only glitch was the bank’s failure to 
ensure that its special requirements | 
were indicated in the government's | 
information index, Info Source. | 


| 
| 


The complaint did not delay the bank’s 
response to the individual’s request and 


it had the salutary effect of ensuring that 


future access requesters will be better 
informed of the bank’s application 
requirements—a positive outcome for all 
concerned. 


ee ———————— 


To court or not to court? 


A request by a journalist for records of 
loans made by the Federal Business 
Development Bank led to a complaint 
which forced a decision whether to take 
the matter to court for judicial review. 


The bank initially refused to release any 
records, claiming 10 provisions of the 
Access to Information Act as the basis 
for exemptions. As well, it argued that 
the principle of severability (section 25) 
did not apply because of the bank’s 
overriding obligation of confidentiality to 
its customers. The latter was the key 
issue in the complaint. 


The Commissioner was able to 
persuade the bank that it was under an 
obligation to undertake reasonable 
severance. As a result, some 400 
records were released. Most of what 
remained was legitimately exempted as 
personal information, confidential 
commercial information or information 
subject to solicitor-client privilege. A 
small amount remained which the 
Commissioner found should be 
disclosed. 


When the bank’s president refused to 
accept the recommendation to disclose, 
it fell to the Commissioner to decide 
whether to challenge the bank in court. 
The effort and the expenditure did not 
seem justifiable. 


The information in dispute consisted of 
a small number of records which did not 
cover what the requester wanted to 
know: the amount or terms of loans or 
the bank’s reasons for having approved 
the loans in the first place. Moreover, 
since the bank had accepted the 
principle of severance, the dispute was 
not one of legal principle but one of 
differing judgments about the harm 
which could result from disclosure. 
Consequently, the journalist was 
advised of his right to proceed to 
Federal Court on his own. 


Scooped by CAIR 


One of the paradoxes (or is it ironies?) 
of the Access to Information Act is that 
the government keeps a database of all 
requests received under the act. The 
database contains a record of what has 
been asked for, though not the names 
of requesters. 


Called the Coordination of Access to 
Information Request System (that 
monstrosity reduced to the blessed 
acronym CAIR), it is justified as a 
method of preventing duplication of 
government effort. Requests for the 
same information are often made to 
various departments; coordination can 
save time and money. The concept 
makes sense. 


CAIR comes under the Access to 
Information Act, which creates the 
problem for journalists, many of whom 
are suspicious about the very existence 
and purpose of CAIR in the first place 
(for suspicion, see below). CAIR data 
may be released to requesters. 
Reporters have maintained that its 
information should be held confidential. 
(Ah, there’s a paradox!) 
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One journalist has argued that 
information about what’s being asked 
for should be considered as much a 
trade secret as any confidential 
business information which is protected 
from disclosure. He asserted that his 
competitive advantage is undermined 
because other reporters can check upon 
what stories are being pursued and 
“oiggy back” on someone else’s 
initiative. A scoop, he said, isa 
quantifiable business product: it sells 
papers, draws viewers. Nice point. 


Here is part of the Commissioner's reply 
to his letter of complaint: 


“As a former journalist, | quite 
understand the importance you 
attach to preserving your 
competitive edge... As Information 
Commissioner, on the other hand, it 
is not my role to encourage 
government to limit the kinds of 
records which are publicly 
accessible. There are quite enough 
voices out there urging greater 
disclosure restrictions. 


“It is more than a matter of the 
public perception of my role. | 
might well receive a complaint from 
a requester who had been denied 
access to records about requests in 
progress. Were | to have 
championed precisely such an 
exemption, how could | be 
perceived as being open-minded on 
the issue?” 
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The Commissioner can be more { 
supportive of those who suspect that the! 
CAIR system was not designed } 
primarily to help government manage 
access requests. By subjecting the 
requests to “computer surveillance’, 
some users feel that the system is a too: 
to reduce openness to its lowest 
common denominator. In the pre-CAIR | 
days (carefree?), inconsistent 
responses by different departments to 
requests for the same records ensured | 
that the level of access rose to the level | 
set by the most open department. After. 
CAIR, departments receiving similar 
request consult! 


One need not subscribe to theories of 
conspiracy to recognize the merits of a 
thorough evaluation of the operations 
of the CAIR system. 


| 


SSS 


Federal Court Cases 


TT CT SV —— 


As noted previously, during 1991-92, 
he Commissioner settled and withdrew 
wo cases and filed a discontinuance of 
one appeal (covering two cases). Here 
oriefly are summaries of those cases. 


in Information Commissioner v. 
Minister of National Revenue (Federal 
Court No. T-1034-90), the 
Commissioner had challenged a 
Revenue Canada decision to deny an 
individual’s request for background 
records concerning two specific Income 
Tax Interpretation Bulletins. In 
particular, the Commissioner did not 
agree that records withheld on the basis 
of solicitor-client privilege properly 
qualified for the privilege. 


The case was resolved to the 
Commissioner's satisfaction when the 
department agreed to waive the 
privilege in some of the documents. 
Part of the settlement involved 
agreement on several mutually 
satisfactory principles to guide future 
use of the solicitor-client exemption. 


In Information Commissioner v. 
Minister of Indian Affairs and 
Northern Development (Federal Court 
No. T-1471-90), the Commissioner 
challenged the department’s decision to 
deny a requester access to reports 
about the social, political and legal 
situation at the Kanesetake (Oka) 
Mohawk Reserve. The reports had 
been prepared by a lawyer retained for 
that specific purpose. The department 
exempted the reports, claiming solicitor- 
Client privilege. 


In this case, too, the issue was whether 
the solicitor-client exemption applied 
and, if so, were there portions not 
warranting protection which could be 
disclosed. 


The case was discontinued when the 
department waived the privilege and 
released the requested reports. 


In two related cases, Vienneau v. 
Solicitor General of Canada (Federal 
Court No. T-842-87, Federal Court of 
Appeal No. A-346-88), and Kealey v. 
Solicitor General of Canada (Federal 
Court No. T-1106-87, Federal Court of 
Appeal No. A-347-88), the 
Commissioner decided not to continue 
an appeal of the Trial Division decision 
that the act does not oblige government 
institutions to specify, directly on the 
severed records, which exemption 
provisions have been used. In practice, 
however, most institutions follow the trial 
judge’s guidance that identifying 
exemptions next to each deletion is 
highly commendable and in keeping 
with the basic purpose of the act. 


Based on legal advice supporting the 
merits of the Trial Division decision and 
taking into account the trial judge’s 
exhortation to follow, in practice, the 
approach favoured by the 
Commissioner, he decided that pursuit 
of the appeal was unjustified. 


The appeal was therefore discontinued. 
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SV 


Public Affairs 


VO 


Meeting the People 


The Commissioner and his staff remain 
undeterred in promoting the Access to 
Information Act despite the absence of a 
public information mandate conferred by 
the legislation. Parliament could hardly 
object to having an important law made 
better known. Unknown rights come 
close to being denied rights. The real 
constraint to informing more Canadians 
about their access rights is not legal 
inhibition, but lack of resources. 


So there is no national “know-your- 
access-rights” campaign to report: no 
television, no full-page newspaper ads, 
no “mailings” or any other dubious and 
horrendously expensive techniques of 
mass advertising; nor should there be. 


Better that the Commissioner and staff 

concentrate upon taking their message 

to what in public relations jargon is 
called “target audiences”: public 
servants, from coordinators to deputy 
ministers, users of the act; lawyers and 
law students. To advance their 
investigations, complaint investigators 
now travel to the front-lines. Thus, last 
year meetings were held and speeches 
made in St. John’s, Summerside, 
Moncton, Halifax, Montreal, Toronto, 
Edmonton, Peace River, Vancouver, 
Victoria. 


Notable on the Commissioner's agenda 
was a week’s program in Hong Kong— 
three speeches, two radio interviews, 

12 meetings—organized by External 

_ Affairs. The purpose of the initiative 
was to support efforts to achieve access 
legislation before the colony becomes 
part of China in 1997. 


More than 4,400 copies of a first-time 
printing of an indexed version of the 
Access to Information Act were 
distributed to Members of Parliament, 
government offices, public and 
university libraries, the media, and 
business associations. In addition, 
528 requests for publications were 
satisfied—a 34 per cent increase over 
last year. 


The telephone continues to be the 
most direct and most used means of 
communication with the public: this 
year, 2,488 calls were received on the 
office’s “800” number. Staff responded 
to 1,220 other inquiries. 
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Corporate Management 


Corporate Management provides and 82 person-years, an increase of 
both the Privacy and Information $367,000 and four person-years over 
Commissioners’ offices with financial, 1990-91. Personnel costs of 
administrative, informatics and library $4,954,336 and professional and 
services. special services expenditures of 

| $480,324 accounted for more than 
Finance 90 per cent of expenditures. The 
The offices’ total resources for the remaining $608,691 covered all other 
1991-92 fiscal year were $6,691,000 expenses. 


The following are the offices’ expenditures 
for the period April 1, 1991, to March 31, 1992.* 


Corporate 
Information Privacy Management Total 

‘Salaries 1,670,069 1,911,442 658,825 4,240,336 
Employee Benefit 
Plan Contributions 285,600 307,020 121,380 714,000 
‘Transportation and 

Communication 75,621 59,500 124,875 259,996 
‘Information 21,005 55,261 3,109 79,375 
Professional and 

Special Services 209,028 190,237 81,059 480,324 

Rentals 4,391 3,276 11,945 19,612 

Purchased Repair and 

Maintenance 6,688 6,358 7,199 20,245 

Utilities, Materials 

and Supplies 18,692 9,814 29,070 5516 
Acquisition of Machinery 

and Equipment 109,474 44,361 12,959 166,794 
Other Payments 2,970 1,873 250 5,093 
I ae Pa raat eee keh Fea) Re ee eh 

TOTAL 2,403,538 2,589,142 1,050,671 6,043,351 


ee ——————e——ee—eeEee 


* Expenditure figures do not incorporate final year-end adjustments reflected in the 
offices’ 1991-92 Public Accounts. 
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Personnel 
In the spirit of PS 2000, the unit made 
several improvements to the offices’ 
personnel management practices by 
recruiting a management trainee, 
developing incentive awards and an 
orientation program for new employees, 
and streamlining some of its personnel 
procedures. In addition, the unit 
conducted a triennial classification 
audit, followed up the 1987 official 
languages audit and signed a letter of 
_understanding on official languages with 
the Treasury Board. 


Administration 

The unit made continued progress on a 
retention and disposal schedule for 
records and also on an automated 
inventory of assets. As well, it 
evaluated the offices’ telephone system 
to improve service to the public. 


Informatics 

This year the unit completed three 
studies for a new case management 
system, office automation and using a 
computer network in a secure 
environment. 


56 


Library 

The library provides interlibrary loan 
services, manual and automated 
reference and research, and subject- 
oriented media monitoring files. In 
addition to acquiring information on 
freedom of information, the right to 
privacy, data protection and the 
ombudsman function, the library has a 
special collection of Canadian and 
international ombudsmen’s reports and | 
departmental annual reports on the 
administration of the two acts. 


The library (which is open to the public) 
handled 1,298 publication requests and! 
answered 1,084 reference questions 
during the year. 


Irganization Chart 
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“The purpose of this Act is to extend the 
present laws of Canada to provide a 
right of access to information in records 
under the control of a government 
institution in accordance with the 
principles that government information 
should be available to the public, that 
necessary exemptions to the right of 
access should be limited and specific 
/and that decisions on the disclosure of 
government information should be 
/reviewed independently of government.” 


Subsection 2(1) 
Access to Information Act 


The Honourable Guy Charbonneau 
The Speaker 

The Senate 

Ottawa, Ontario 


June 199 


Dear Mr. Charbonneau: 


I have the honour to submit my annual report to Parliament. 
This report covers the period from April 1, 1992 to March 31, 1993. 


Yours sincerely, 


Joe 


John W. Grace 


The Honourable John A. Fraser, PC, QC, MP 
The Speaker 

House of Commons — 

Ottawa, Ontario 


| June 1993 


Dear Mr. Fraser: 


[ have the honour to submit my annual report to Parliament. 
This report covers the period from April 1, 1992 to March 31, 1993. 


| 


Yours sincerely, 


eee 


John W. Grace 
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Mandate 


The Information Commissioner is a 
special ombudsman approved by 
Parliament to investigate complaints that 
the government has denied rights under 
the Access to Information Act — 
Canada’s freedom of information 
legislation. 


Passage of the Act in 1983 gave 


| Canadians the broad legal right to 


information recorded in any form and 
controlled by most federal government 
institutions. 


| The Act provides government 

| institutions with 30 days to respond to 

| access requests. Extended time may 

| be claimed if there are many records to 
| examine, other government agencies to 
| be consulted or third parties to be 


notified. However, the requestor must 


| be notified of these extensions within the 


initial timeframe. 


| Of course, access rights are not 
| absolute. They are subject to specific 


and limited exemptions, balancing 
freedom of information against individual 
privacy, commercial confidentiality, 


_ national security and the frank 


communications needed for effective 
policy-making. 


Such exemptions permit government 
agencies to withhold material — often 
prompting disputes between applicants 
and departments. Dissatisfied 
applicants may turn to the Information 
Commissioner who investigates 


_ applicants’ complaints that: 


lig they have been denied requested 


information: 


° they have been asked to pay too 
much for copied information; 


e the department's extension of more 
than 30 days to provide information 
is unreasonable; 


e the material was not in the official 
language of choice or the time for 
translation was unreasonable: 


e they have a problem with the /nfo 
Source guide or periodic bulletins 
which are issued to help the public 
under the Act; 


e they have run into any other 
oroblem using the Act. 


The commissioner is independent of 
government and has strong investigative 
powers. These are real incentives to 
government institutions to adhere to the 
Act and respect applicants’ rights. 


Since he is an ombudsman, the 
commissioner may not, however, order a 
complaint resolved in a particular way. 
Thus he relies on persuasion to solve 
disputes, asking for a Federal Court 
review only if he believes an individual 
has been improperly denied access. 
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An Address to Parliament 


The formal addressee of this report, 
submitted as it is each year to the 
Speakers of the House of Commons and 
the Senate, is of course Parliament. To 
Parliament itself, not to the government 
of the day, is the accounting made as to 
how fares freedom of information in 
Canada. 


By making Parliament this 
commissioner’s master, the legislators 
who passed it showed how important 
they considered the Access to 
Information Act. Only four federal 
watchdogs have a direct line to 
Parliament. Other reviewers report to 
the government through a particular 
ministry; their route to Parliament is 
circuitous. This reviewer is Parliament's 
eyes on the Access to Information Act. 


All this being dutifully acknowledged, 
the fact is that Parliament has been 
more a nominal than the effective 
addressee of these reports. The 
government is the real object of the 
exercise. The slings and arrows, even 
some praise, are aimed at government 
departments, their performances tested 
against the rigorous standards for 
openness required by law. 


The more avid readers of these words, if 
there is such a thing as an avid reader 
of a legal requirement, will be found first 
of all in the tight little access to 
information community within 
government: access co-ordinators who 
will want to know, before their bosses 
do, if and how their institutions are 
mentioned in dispatches from the front. 
Opposition members of Parliament will 
be more interested than government 
members in the grades the government 
receives. 


Reporters will look (as they do in reports 
of other government watchdogs, such 
as the Auditor General) for any 
castigations of the government to report. 
(They are rarely disappointed.) Then 
there are the Act’s knowledgeable, 
battle-hardened professional users from 
business and the media. Other regular 
readers comprise a hard core of 
academic access specialists and a 
diverse band of access groupies with 
the good sense of preferring the 
attractions of access to information over, 
say, rock bands. 


This year’s report begins a little 
differently by putting Parliament's own 
performance under scrutiny for the first 
time. It is designed to catch the 
attention of MPs and Senators both in 
government and on opposition benches. 


The last two Parliaments have been the 
first to live totally with an access to 
information regime. The government 
has been assessed every year. Next 
year’s report will look back over the 
history of the first decade of the access 
law, whose tenth anniversary falls on 
July 1, 1993. Now it seemed time for a 
look at Parliament itself, at how it has 
supported its own legislation. 


Not that the government will be spared 
some customary (and deserved) 
grouching. But by now it is possible to 
be confident enough about the 
irreversibility of the impact of access to 
information on government to shorten, 
as much as conscience will allow, the 
usual catalogue of castigations, 
nitpicking and hectoring. Playing the 
common scold is not only an 
unattractive and uncongenial role; by 
repetition it becomes unproductive. 


For an uncommon scold read Mr. 
Justice Francis Muldoon’s recent 
denunciation of “that mind-set of 
defensive fearfulness, even in the Privy 
Council Office” which “can produce 
non-disclosures of material which are 
simply silly, such as the blanking out of 
this applicant's own name on records 
disclosed to him” (Rubin v. the Clerk of 
the Privy Council, Federal Court Nos. T- 
2651-90, T-1587-91, T1391-92). 


The steady opening up of the old closed 
culture of the Canadian public service is 
taking place, whatever the recidivism 
rate, because public servants want to 
obey the law and they are coming to 
understand the law better each year. 
Conversion to the principles of access, 
not repetition of horror stories, titillating 
though they may be to critics of 
government, Is the secret of the slow 
sea-change to openness. 


In the larger scheme of things it is not a 
commissioner's office nor a multitude of 
judicial, quasi-judicial and administrative 
review or oversight bodies which holds 
government to account. It will be 
citizens who have armed themselves, as 
James Madison said, “with the power 
knowledge gives”. An Information 
Commissioner should maintain a 
becoming modesty about what his office 
can accomplish. 


No, the power is in the law, which makes 
Parliament's close attention so important. 
Even Parliament may not have itself 
realized what it wrought when the Access 
to Information Act came into effect on 
July 1, 1983. Parliament thereby gave 
the citizen probably the single most 
important instrument, after the ballot, for 
accountability ina democracy. The right 
of the public to see most government 
records shifts the balance of power from 
government to citizens. 


In places without freedom of information 
(and only a dozen countries have 
access laws), governments disclose 
only what they choose and when they 
choose. In Canada, most governments 
now have the burden of justifying 
secrecy. The presumption is in favour of 
openness, a presumption re-inforced by 
a unanimous decision of the appeal 
division of the Federal Court. !n that 
1989 decision, Mr. Justice Darrel Heald 
wrote: “the general rule is disclosure, 
the exception is exemption and the onus 
of proving the entitlement to the benefit 
of the exception rests upon those who 


claim it” (Rubin v. Canada Mortgage 


and Housing Corporation, (1988), [1989] 
1 F.C. 265 (C.A.). The potential impact 


of that shift of onus, which is the heart of 
an access to information regime, can 
hardly be overstated. 


Parliament should know that the 
government has had to be reminded 
again by the Federal Court in this past 
year of that shift of onus, (see p.27), 
something It may be tired of hearing 
only from the Information Commissioner. 
(The Information Commissioner et al. v. 
the Prime Minister, Federal Court Nos. T- 
1418-92, T-1867-92, T-1524-92, T-1390- 
92, [unreported]). 


The access law has attained a maturity 
which transcends the vagaries of 
political whim. It is a law which cuts 
across and goes beyond party politics. 
lt should appeal as much to the 
conservative as to the liberal or the 
social democrat. The Access to 
Information Act is ideologically neutral, 


_ without party coloration. 


Conservatives who worry about the state 
growing too powerful should applaud the 
empowerment (that indispensable, 
trendy word) of the individual by 
information rights; liberals and socialists 
(in Parliament and elsewhere) will 
welcome the sharing of the government's 
information better to challenge those in 
authority and effect changes in society. 


In February, the British House of 
Commons gave second reading (the 
vote was 168-2) to a private member's 
(Labour) Right to Know bill. Though the 
bill may not achieve final passage this 
time around, it was supported by all 
parties in a brilliant debate which saw 
the British Commons at its best. A few 
direct quotes from that debate may 
inspire Canada’s Parliament to renew its 
interest in access to information and 
better appreciate its possibilities. 


A Cabinet minister, William Waldergrave, 
speaking for the government, made this 
perhaps surprising admission: 


“lam rather easily persuaded that 
the balance is not right in Britain. We 
keep too many secrets. We make 
secrets of matters that should not be 
secret. That, incidently, makes it 
more difficult to keep real secrets 
when it is legitimate to do so.” 


That, incidently, is something which any 

Canadian official still cherishing old 

secretive ways, should take to heart. 

Here’s another shrewd observation, 

~which Canadian experience confirms, 
by the same speaker: 


“Whatever we do in legislation, 
nothing ultimately changes unless 
the culture of organizations genuinely 
changes. It is always possible to find 
a way around rules if those working 
within them really want to.” 


Another Conservative Member of 
Parliament, Richard Shepherd, urged 
his party to accept the bill. He argued: 


“Unless we know what the 
governments are doing, how can we 
judge them and how can they be 
held accountable? How can we as 
Parliament or as a public society 
discuss intelligently and reasonably 
the objective and purposes of public 
policy? We cannot. If information is 
open and available, surely the quality 
of the decisions will be better.” 


Sir Humphrey, permanent secretary to 
the Right Honourable James Hacker, 
had, of course, to be brought into the 
debate. In the first “Yes Minister” 
program, Sir Humphrey gave this advice: 


“Open government Is a 
contradiction in terms. You can 
have openness. Or you can have 
government. You can't have both.” 


The Right to Know bill, as its sponsor 
Labour MP Mark Fisher said, “seeks to 
prove Sir Humphrey wrong”. Canada’s 
Access to Information Act, for all the 
justified criticism of it, has already done 
that. 


Parliament’s report card 


A current fad in management theory is 
bottom-up evaluation. The assumption 
is that bosses will become better bosses 
by knowing how their employees see 
their Supervisors’ strengths and 
weaknesses. Questionnaires are filled 
out — with, of course, a promise of 
anonymity — and managers are rated 
by their underlings. The enlightened 
modern boss will never admit that he 
does not welcome this most democratic 
of appraisals. 


How will Parliament take a bottom-up 
evaluation by one of its underlings, the 
Information Commissioner of Canada? 
Though it may seem like biting the hand 
that feeds, or even a little impertinent, 
the idea of passing out a report card on 
Parliament’s performance does not 
require a large dose of chutzpah. This 
is the last report to the 34th Parliament. 
That fact makes an honest appraisal 
timely for looking both backwards and 
forward, and something short of self- 
immolation. 


What any Parliament needs to be 
reminded right off is that access to 
information rights are at least as 
important to a Member of Parliament as 
they are to an ordinary citizen. 
Historians have observed that until the 
twentieth century and the introduction of 
the first Official Secrets Act in Britain, 
members of the British Parliament 
expected all information available to the 
state to be available to themselves. 
Though that might not always have been 
so, it was the presumption. No British or 
Canadian MP today will so presume! 


The power of Parliament to compel 
ministers (the government) to lay papers 
before the House has been all but lost in 
the expansion of the role of governments 
with their dutiful Parliamentary majorities. 
Governments over the years grew less 
and less accustomed to sharing 
information either with citizens or their 
representatives. 


For “governments” read the whole 
public service managerial class. This 
new magistracy, as it has been called, is 
comprised not only of public servants as 
usually defined, but of appointed 
persons, whose agencies are arm’s 
length from government for such noble 
reasons as keeping partisan politics out 
of decision-making. These little 


fiefdoms and principalities are not only 
independent; in large measure, they are 
unaccountable. 


Then there is the power of the experts. 
Again, members of Parliament are as 
much at the mercy of unchallenged 
experts as members of the public. 
Parliament's decision-making will be 
improved if the advice of experts is 
made accountable by being exposed to 
the scrutiny of other experts — and 
common sense. (Would the mad plans 
for Mirabel airport have survived if the 
experts had not such easy sway?) 


Used more effectively by MPs and 
Senators, the Access to Information Act 
can return power to Parliament from 
government. The long — and 
essentially undemocratic — tendency, 
can be reversed. Parliament has 
available an instrument to recover long- 
lost rights. Neither MPs nor Senators 
should think it somehow beneath their 
status — a denigration of their privileges 
— to use that instrument for obtaining 
government information. 


some Canadian members of Parliament 
— too few — do take advantage of the 
Act, either to obtain information for 
themselves or on behalf of constituents. 
The results may sometimes be 
discouraging. Records may be withheld 
or delayed whether the requestor is a 
Member of Parliament or a member of 
the public. Yet the chances of obtaining 
information under the Access to 
Information Act are immeasurably 
greater than in Question Period. Both 
questions and answers in the House 
and in the Senate are more likely to be 
used to score political points than 
serious attempts to ask for and give 
information. 


~The chances are also greater that a 
-request made under the access Act will 
yield better results than a written 
question placed on the Order Paper. 
Written questions produce, if anything, 
the briefest of answers, not documents, 
and speedy replies are rare. 


~Members of Parliament sometimes 
speak, with a sense of loss, of the old 
days when their roles seemed to be more 
exalted and Parliament itself seemed to 
have more power. Political scientists can 
better say whether this is more nostalgia 
than reality. An Information 
Commissioner can say that members of 
Parliament, by using the Access to 
Information Act routinely and frequently, 
can force government to share 
information and reclaim an historic right. 


It would be gratifying — and perhaps 
self-serving — to be able to demon- 
strate that members of Parliament were 
in fact exploiting the possibilities of the 
~ access Act to make themselves better 
informed and more effective inside and 
outside the House of Commons. 
Precisely such a claim for an access to 
information regime was made during the 
debate in the British House of Commons 
of the Right to Know bill. Mark Fisher 
argued, rightly, that the public is bored 
“py assertion and counter-assertion, the 
‘yah-boo, sucks’ of politics and the lack 
of detailed, serious debate.” He 
believed that “freedom of information will 
mean less prejudice battering against 
prejudice”, that the credibility of 
_ politicians and the political process will 
be considerably improved. High hopes! 


How splendid to be able to report that 
the level of Canadian parliamentary 
debates and the reputation of politicians 
have both risen as a result of Canada's 
Access to Information Act! Alas, no 
such claim can be made. 


No statistics are kept on the number of 
Canadian members of Parliament who 
apply for information under the Act. 
Their applications are not distinguished, 
nor should they be, from those of the 
general public. A remarkably few 
members have been complainants to 
the commissioner’s office. The paucity 
of MPs complaints cannot be read as a 
sign that members’ information needs 
are served better than anyone else's. 
Realism says it is a symptom of the 
paucity of MPs who use the Act. 


In its research role for MPs, the Library 
of Parliament has made formal requests 
for information under the legislation. On 
at least one occasion, the library's 
researcher initiated a complaint after 
being refused information by a 
government institution. Parliamentarians 
are not entitled to special privileges 
under the Act, nor, again, should they 
be. The point simply is, however, that 
MPs can put the Act and the 
commissioner’s office to work in their 
service — either directly or through the 
parliamentary library. 


A combination of unfamiliarity with the 
process and impatience over slow 
results probably accounts for the low 
level of parliamentary usage. There 
should be no false expectations among 
MPs. Requests sometimes draw blanks. 
The Act does not produce information 
for tomorrow’s question period or this 
week’s debate. Parliamentary 
applicants under the Act, like good 
journalists plotting their requests, must 
anticipate what information could be 
useful and plan well ahead of need. The 
access process does continue to 
require too much time, though, as noted 
elsewhere in this report, improvements 
are being recorded. But the pay-off in 
information can be rich. 


Whatever the reasons, MPs are not 
exploiting the law’s potential. By any 
measure, members of Parliament fail the 
use-it-or-lose-it test, and so do other 
Canadians. More of this later. 


Where are the champions? 


The Access to Information Act lacks 
visible champions of openness in 
Parliament. It matters not whether 
parliamentary access advocates come 
from either government or opposition 
benches. Preferably, they should come 
from both sides of the House and in 
particular from members of the Justice 
and Solicitor General Committee. The 
information Commissioner is a voice 
from the outside. Parliament should 
have some inside voices preaching for 
and defending access rights. 


Where was Parliament when the 
Information Commissioner was urging 
the government to release the results of 
its public opinion polling on 
constitutional reform? Where were the 
questions in the House? 


It was not as if Parliament was unaware 
of the issue; it was brought directly to 
the attention of members and senators 
in the last two of these reports. Yet the 
government felt no pressure from 
Parliament to do the right thing. Had 
there been such pressure, an expensive 
court case could well have been 
avoided. 


A note to members of the next 
Parliament: anyone looking to be 
identified with a good issue should 
consider freedom of information. Any 
such champions will quickly receive 
attention. 


Advice and consent 


Next test: How has Parliament 
responded to the advice it has received 
about the Access to Information Act? 


The government of the day, not 
Parliament, prepares the legislative 
menu. Parliamentary committees and 
commissioners recommend; the 
government decides what is acted 
upon. The Information Commissioner is 
realistic about the limitations upon 
Parliament to act as Parliament. 
Parliament is not a substitute for the 
executive and the review power of 
Parliament is constitutionally difficult. 


But the Information Commissioner 
reports to Parliament for a purpose: to 
tell opposition as well as government 
members of Parliament, opposition as 
well as government Senators, what he 
thinks they should know about the 
government's performance vis-a-vis the 
access Act. 


Yet, it must be said, so far as 
parliamentary reaction goes, these 
reports might as well be put in a space 
ship to Mars. They have never, to this 
commissioner's best knowledge, even 
prompted a question to the government 
in either the Commons or the Senate. 
Have they been so irrelevant or boring? 


Part of the problem may be that, when 
the Information Commissioner makes his 
appearance at the time of the estimates 
review before the Standing Committee 
on Justice and Solicitor General, his 
report to Parliament is stale, almost a 
year old. That is ancient history in 
political time. The committee is under 
great time pressure and has never felt 
compelled to take up the 
commissioner's annual reports in 
anything approaching a systematic way. 


Suggestion: The commissioner's 
appearance before the committee 
should be scheduled at the earliest 
d0ssible time following publication of the 
annual report. 


Crown copyright 


A case was made last year that the 
concept of Crown copyright is 
anachronistic. It was argued that it has 
not been consistently asserted since 
Confederation and is in danger of 
becoming an impediment to the 
democratization and dissemination of 
access to information, particularly ina 
new age of electronic databases. 
Parliament was asked to give a direction 
that Crown copyright be abandoned. 
No such direction has followed. 


Still slipping away 


In last year’s report, the commissioner 
pointed out that section 24 of the Act is 
a mandatory exemption which requires 
the government to refuse to disclose 
records containing information 
protected from disclosure by any of the 
statutes listed in schedule Il. He 
suggested that the government's 
practice of adding statutes to schedule 
Il was eroding the principle of access 
created by the Act because it increased 
the amount of information that could not 
be disclosed. 


The commissioner was also concerned 
that the process used to effect these 
changes was not by direct amendments 
to the access Act. They were treated 
much like minor housekeeping 
amendments, tagged on to other bills. 
There was no debate; no discussion of 
the effects or the need for this type of an 
amendment. There was no consultation 
with the commissioner's office. 


Last year’s report also noted that the 
government had ignored the 
recommendation of the Justice and 
Solicitor General Committee in 1986 that 
section 24 and schedule II be repealed 
and replaced with new provisions to 
protect the special interests contained in 
the Income Tax Act, the Statistics Act 
and the Corporations and Labour 
Returns Act. In fact, Parliament 
continued to enact new statutes 
containing provisions which would 
further restrict disclosures. 


Last year four government bills 
containing five confidentiality provisions 
for addition to schedule II were on the 
Order Paper. One, the Energy 
Efficiency Act, was proclaimed in force 
on January 1, 1993. The other three 
(Bills C-13, C-45 and C-62) remained on 
the Order Paper but were joined by Bill 
C-112 which was introduced to make 
the modifications to the Excise Tax Act. 
Because of the seriousness with which 
the commissioner viewed these 
proposed changes, he expressed his 
concerns about C-112 in a letter to the 
Chairman of the Finance Committee of 
the House of Commons. 


From a report-card perspective, the 
performance is getting worse. The 
access Act started in 1983 with 33 
statutes in schedule Il. That number 
had increased to 38 by the time of the 
Justice committee report in 1986. By 
the end of 1992-93, 42 statutes 
containing 59 provisions limiting 
disclosure were listed in schedule II. 
Since four government bills were on the 
Order Paper listing another five 
confidentiality provisions, there could be 
46 statutes containing 64 confidentiality 
provisions. 


There is no information so sensitive that 
the Access to Information Act and its 
exemptions can’t be trusted to protect It. 
The Act is extraordinarily well drafted. 
The commissioner’s office has yet to see 
a legitimate interest that couldn't be 
protected by one or more of the existing 
exemptions. Yet more statutes are 
adopted which weaken the Access to 
Information Act. Parliament is taking 
away what Parliament gave. Worse, it 
doesn’t even seem to have noticed. 


Still polls apart 


In his last two annual reports the 
Information Commissioner urged that 
the results of government public opinion 
polls be routinely released. The 
government was deaf to the argument 
that the public has a right to know what 
the people are telling government about 
their own opinions through publicly- 
financed polls. The commissioner 
believed that he had no other option but 
to take the Prime Minister, as head of 
the Privy Council Office to court to force 
lawful behaviour. The Federal Court of 
Canada confirmed the commissioner’s 
view that the polls should be released. 
The case is more fully discussed on 
ald 


But the aftermath of the court case is 
even more troubling. Although the 
precise polling records ordered 
released by the court are now public, 
the government refused for many 
months to release any other requested 
polls on constitutional matters. At this 
report's year end (March 31), it had still 
not honoured its lawful obligation to give 
requestors any answer — even a “No”! 
There was, however, an indication that 
saner heads may yet prevail. 


While the government, on its own 
performance, has not yet come around 
to accepting the principle that polls 
should be public and should be 
released in a timely manner, one 
Member of Parliament, a government 
member at that, introduced a private 
member's bill requiring the disclosure, 
within 60 days, of all polls paid for with 
public funds. At least, someone in 
Parliament was listening. 


Making it easier 


Parllament has now acted to improve 
access rights of the visually impaired. 
This right to obtain records in alternate 
formats was urged by the Information 
Commissioner and the Canadian Humar 
Rights Commission. 


Strengthening the law 


Parliament's reaction (or lack of it) to the 
recommendations in the report of the 
Standing Committee on Justice and 
Solicitor General needs also to be 
recalled here. The report, Open and 
Shut. Enhancing the Right to Know and 
the Right to Privacy, was the result of the 
statutory three-year review of the 
Access to Information Act (and the 
Privacy Act) provided for in the original 
legislation. 


The government's response to the 
unanimous, all-party report was 
published in the document, The Steps 
Ahead. While most of the 
recommendations dealing with the 


Privacy Act were adopted in principle 


(though not all implemented), those 
pertaining to the Access to Information 
Act were politely “talked out”, to stretch 
the parliamentary euphemism. 


No recommendation was more 
important in this commissioner's view 
than that his office be given an explicit 
mandate to educate the public 
concerning its access to information 
rights. Without the mandate, the 
guardians of the purse strings — 
Treasury Board ministers — are 
reluctant to provide funds to the 
commissioner for this purpose. Why 
make trouble for themselves? 


But, surely, the widespread exercise of 
rights is the litmus test of the vigour of a 
democracy! The most up-to-date 
statistics, for 1991-92, show that 10,376 
requests for records were made to 
government institutions, almost 1,000 
fewer than the previous year. 


The optimistic reading of this trend is 
that the government is releasing more 
information informally, that there is less 
need to resort to formal applications. 
‘Alas, no evidence supports such 
optimism. 


How few are Canadian requests? One 
small department of the state 
government of New York (Department of 
“Environmental Conservation) in that 
same year, received as many access 
requests as did all Canadian federal 
departments combined. There is, 
obviously, much yet to be done to make 
the access law itself accessible to 
Canadians. 


Yes, Parliaments can only dispose after 

governments propose — but that cannot 
be a recipe for parliamentary lethargy. 

The late Ged Baldwin would not take 
“No” for an answer and it was from his 
determination that the access law came 
into being. The Access to Information 
Act awaits another parliamentary 
Champion! 


Two-in-one 


The government’s decision that the 
Offices of the Information and Privacy 
Commissioners become fully merged 
was an event of importance in the life of 
the Information Commissioner's office. 
The government made its intention 
known in a budgetary announcement in 
February of 1992 and the matter was 
discussed in last year’s annual report. 
Yet the means to implement the merger 
have not been brought before 
Parliament. The merger remains in 
limbo, though the government continues 
to support the idea. 


The state of uncertainty has meant that 
long-range planning is not possible. 
Most troubling, the uncertainty has been 
destructive of good lines of 
communication between the 
commissioners, their clients, their 
counterparts in other jurisdictions and 
the public officials with whom they deal, 
many of whom believe that the merger 
has in fact been accomplished. 


This commissioner entreats the 
government and Parliament to resolve 
the matter — either by abandoning the 
merger idea or by proceeding quickly 
with it. Anything less is a disservice to 
the effective protection of the access 
and privacy rights of Canadians. 


Who pays the piper? 


A final consideration for Parliament (at the 
danger of seeming merely self-serving): 
Is it wise to have the government decide 
upon the level of funding to be given to 
Parliament's servant, the Information 
Commissioner? This is not a complaint 
about receiving insufficient funds. It is 
simply to say that with each budget- 
cutting exercise, it becomes more 
difficult to be an effective watchdog. 


No, the government cannot be accused 
of singling out the commissioner's office 
for fiscal retribution. His office has 
suffered cutbacks in good company. 
That is just the point. There has been no 
recognition of the office’s special 
relationship to Parliament. No one from 
the Treasury Board asks if Parliament's 
work can be carried on effectively after 
an across-the-board cut. No one in 
government considers the implications 
of budget decisions on the office's 
independence. 


This commissioner welcomes tough 
budgetary controls and recognizes the 
need for reducing government 
spending. He should be accountable 
for taxpayers’ money. He should be 
able to demonstrate that it is well spent 
in the cause of access rights. 
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But being so accountable to the 
government of the day, rather than 
Parliament, could be if it came to a 


crunch, a dangerous arrangement. The | 


commissioner joins the good company 
of the Chief Justice of Canada in 
worrying about the readiness of the 


government to treat independent offices — 


as though they were merely another 
government department for budget 
ourposes. The Information and Privacy 


‘ 


| 


Commissioner in Ontario advances and — 


defends his budget directly before a 
legislative committee. That model has 
much to commend tt. 


Back to you, Parliament. 


Electronic Democracy 


How will it compute? 


f the past year demonstrated anything 
about the sharing of information at the 
stroke of the key, not the turn of the 
Jage, it showed that technology, public 
servants and the public are moving 
nuch more rapidly than are legislators. 


[hose who debated the Access to 
nformation Act — the law is a mere 10 
ears in place — could not have 
dredicted the extent to which 
jovernments would want to do business 
slectronically. Wholly paper-free 
yetworks that allow public servants to 
share information, kiosks (like advanced 
nstant banking machines) that offer 
services to the public, or high-speed 
slectronic highways that deliver volumes 
of government data to scientists, 
esearchers and businesses, are no 
onger the musings of futurists. 


=D| (Electronic Data Interchange) is a 
ashionable acronym around Ottawa 
hese days. Canada’s Comptroller 
General announced: “My personal goal 
s to have a paperless environment by 
he end of the decade for our internal 
administrative processes — that is 
inance, personnel, purchasing and 
administration. | also would like to see 
Najor progress on a paperless process 
io collect our significant tax revenue.” 


The Government of Canada will make 
use of much of such wizardry shortly — 
within months for some aspects of 
existing technology. (The Info/California 
Kiosk spoken of in this report last year is 
a prototype for federal government 
Kiosks in gestation. By the time the 
California model went on display in 
Ottawa, it was already a has-been.) 


Though 10 years — or more — may 
pass before the information technology 
(IT) revolution reaches its denouement 
and all the highways are built, many 
ways for the public to do business with 
government via keyboards and screens, 
not paper and pens are already in 
place. 


Revenue Canada, for example, 
estimated that a million Canadians this 
year would make use of the RC-Tax’s E- 
File (even the language is new-made) 
orogram to file their returns. One of the 
ways Employment and Immigration 
Canada is trying to link employers and 
jobless Canadians is through electronic 
want ads. Firms competing for 
government contracts are dialing up a 
computerized open bidding system for 
lists of goods and services. 


Data banks are also helping to enforce 
the laws, provincial and federal. Some 
2,000 police forces are linked to the 
RCMP’s Police Information Centre which 
can deliver the goods to the cruiser car. 
Data banks related to Canada Pension 
Plan contributions, records of 
employment and SIN registration are 
also made available to provincial 
authorities for the enforcement of family 
support payments. 


As obsolete as a 64K personal 
computer is the notion that electronic 
information is merely data stored on a 
disk or held in memory. Electronic 
signals will soon be travelling both sides 
of the street — from citizen to 
government, from government to citizen 
(corporate or otherwise). And the street 
looks more and more like a roundabout. 
(Not incidentally, government spending 
on information technology last year 
qualified IT as one of the few growth 
areas in government.) 


In his two previous annual reports, the 
commissioner saw the need to bring 
access to information into the electronic 
age. He has recognized for some time 
that electronic access presents both 
problems and opportunities, but 
properly done “offers an exciting new 
dynamic dimension to information 
sharing, even to democracy”. 


The Access to Information Act nods at 
the existence of electronic information 
and suggests a right of access far wider 
than many in government might find 
comfortable. The merit of necessity lies 
in the drive to recover the costs of 
gathering information and of 
disseminating it. The dictum: Let those 
who benefit pay! has its appeal. 


The access law, however, is founded on 
sound principles not to be ignored: 


® government information should be 
available to the public 


e exceptions should be limited and 
specific 


@ decisions on the disclosure should 
be reviewed independently 


e the cost of access should not be a 
barrier 


As to offering guidance and direction to 
the inward and outward flow of 
electronic data, we will need a good set 
of traffic lights; what we have are only 
directional arrows to the highway. 


It is not too early to begin the debate 
that could lead to new legislation, 
perhaps a new federal information act. 
Some obvious questions: How best to 
define public rights to electronic 
information? Will this national resource 


be shared widely or be narrowly mined 
under the inhibiting and still potent 
presence of the curiosity called Crown 
Copyright? What could constitute a 
national electronic reference system? 
Should market forces or government 
licensing decide who first gets to see 
what? How can we reasonably price 
information for business, for research, 
for private consumption, for better 
citizenship? If the questions are 
obvious, even easy, the answers are 
anything but simple. 


The existing Act provides experience 
but, unfortunately, It is no answer to 
these new questions. We know from 
experience what makes little or no 
sense. It makes no sense, for example, 
to have access and pricing policies that 
mean taxpayers underwrite one 
individual's information search to the 
tune of $1.2 million. (Revenue Canada 
had one such applicant.) It doesn't 
make sense to have pricing policies that 
mean electronic publishers pay a price 
below what is required for the 
government to recover the costs of 
making the information available. 


What then should be charged? How to 
ensure equity? How to identify the full 
extent of information available — or 
records that could be created? What 
should be the role of the private sector 
in information delivery? Can the public 
interest be reconciled with the bottom 
line? The list of issues goes on. 


Government information can be viewed 
as a national resource of various strata 
— the government phone book at the 
surface and the specialized databases 
buried deep. (There are now, 
apparently, discussions inside 
government which could lead to thinking 
of government information as a 
hierarchy, not an open pit.) 


3y this way of thinking, user fees might 
‘ange from nothing at all for surface 
reasures to whatever the market will 
dear for the rarest. 


[he discussions are none too early; the 
aw data in the $20 government phone 
300k for the national capital region 
already costs $2,500 to purchase from 
he government in disk form — much 
ess to purchase from a licensed 
supplier. And if disk form should 
yecome the only form, what then of the 
jood access principle that the cost of 
access should not be a barrier? We 
should not risk the creation of an 
nformation aristocracy with information 
ords and peasants. 


The notion of strata of information is in 
<eeping with government's current 
d0licy which distinguishes information 
‘hat fulfils the “duty to inform” from 
nformation available for purchase. 
There is nothing sinister or threatening in 
tself in the desire for economic return 
on government information. Budgets are 
tight. Information is valuable. Markets 
exist. Markets should not be artificially 
created, however, by building new 
barriers to access to information. 


We need to consider the Western wheat 
farmer who wants detailed information 
on crop insurance legislation, the 
parents of a chronically-ill child in 
Toronto who want access to the data 
banks of Health and Welfare Canada, 
the Halifax businessman who needs to 
know the details of a Revenue Canada 
information bulletin. These citizens have 
financed the gathering of information 
through their taxes. There is a strong 
argument to suggest that it belongs to 
them at a nominal charge — an 
argument which finds support in the 
access Act. 


The Access to Information Act does not 
have as its starting point information in 
government files. Its starting point is the 
individual who files a request. The Act 
is, aS public servants are now wont to 
say, client-driven. It places little onus on 
the individual applicant, and a great 
deal of onus on the government 
institution to prove, for example, that 
there is good and specific reason not to 
release information. It makes no 
distinction whatever on the use to which 
the information will be put. That is why 
the fees are the same for the many 
people who file for information once in a 
lifetime and the few who have built 
businesses on the Act. 


One way out of the dilemma may be 
heresy to freedom of information purists 
and irksome to those who like to have, 
as a starting point in policy formation, 
only the government's interests at heart 
— administrative and financial. That way 
could be to identify not only strata of 
information delivered electronically, but 
also distinctions among information 
users. A fee or lack of fee could be 
based on an information user's apparent 
needs. In that way, citizens would not be 
informationally disenfranchised. Nor 
would enormous amounts of valuable 
information be released for the benefit of 
only a very few people. 


In simple terms, distinctions could be 
made among those who need to know 
information, everyone who has a right to 
know and those who simply want to 
know what lies in a data bank. No 
individual or corporation should ever pay 
anything for information required to meet 
an obligation to government. Information 
many strata away from the government 
phone book should still be provided at no 
charge when the government requires a 
citizen or a corporation to live with a law 
or regulation. 


Nor should there be anything but a 
nominal charge for any information that 
would allow anyone to function better as 
an informed citizen — statutes, budget 
papers, excerpts from Hansard. The 
right-to-know could burrow very deep 
when citizens or watchdogs seek to 
keep government accountable. Special 
consideration should be given, as the 
access Act now does, to information that 
has strong public interest in the defence 
of public health and the environment. 


Higher fees for information could be 
well-justified in other circumstances. 
Individuals or corporations may want to 
know for commercial competitive 
reasons. Or they may want to know for 
the sole purpose of repackaging and 
distributing the government's database. 


Too cumbersome? Too likely to place 
control in an uncontrollable 
bureaucracy? The alternative is to give 
access and benefit to those who rush to 
the new rich deposits and nothing to the 
citizens whose taxes laid down the ore. 
That also has its pitfalls. We may not 
find a perfect solution but we need to 
look hard for a good one. 


Yesterday's predictions of the impact of 
the microchip on work, on government, 
on society have been very wide of the 
mark. We no more have the paperless 
office than we have the cashless society 
or the workerless factory. Computers 
have proven to be useful tools, not 
social revolutionaries. New 
technologies sometimes fail to take hold 
because there is still plenty of life left in 
the old technologies. 


It may be that few still yearn to chisel 
messages In rock, but words on paper 
have survived many metamorphoses! 
For many, the touch of books has more 
appeal than the glare of a screen. With 
some confidence, it can be predicted 
that an Information Commissioner will be 
urged to publish a report on paper for 
many years, probably many decades, to 
come. 


IBM has estimated that 95 per cent of 
information in business enterprises is 
still in paper form. The U.S. Pentagon 
recently declared war on paper, for the 
good reason, according to one report, 
that a typical U.S. navy cruiser puts to 
sea with no less than 26 tonnes of 
manuals for its weapons systems — 
enough to affect the performance of the 
vessel. Paper remains the primary 
record format in the government of 
Canada, a safe enough conclusion even 
without weighing the manuals on 
Canadian ships! 


, 


The integrity of the law as it stands 
needs to be preserved through the 
decade (or much more) that paper and 
computer screen are bound to co-exist. 
The law should serve readers of all 
media. Marshall McLuhan’s dictum 
should not be misinterpreted by allowing 
the medium to become the message. 
Most important, the principles of the Act 
should survive technology. 


Access to a portion of raw data should 
not be denied simply because it has 
been sold for use in a value-added 
information product. Records 
maintenance Is another new concern. 


_ As the government’s most senior public 


16 


servants begin to share an electronic 
network, the question arises: 


Should everything passing across the 
Senior Executive Network as well as 
every other E-mail and bulletin board 
service in government be stored? 
Probably not. 


But as information dances like light 
through the network, who will care for 
storage of what clearly should survive? 
Which access to information co- 
ordinator in which agency will process 
an access request? Will there be a 
trackable record of a transaction at a 
kiosk if an applicant looks for one years 
later? There is an obligation in moving to 
new technology to ensure that today’s 
dazzle does not become tomorrow's 
drizzle. Treasury Board please note. 


Yes, we have to plan for the EDI future, 
but we have to nurture the tools, such as 
the access law, which reduce the perils 
as we move into that paperless age — 
which may be longer in coming than 
some believe. Recommendations for a 
clearer legal roadmap into the 
informatics future will be the 
commissioner’s project for next year's 
annual report. 


But what needs no debate or study is 
the imperative that there be a 
governmental culture of openness. As 
Arthur Kroeger, dean emeritus of deputy 
ministers astutely observed: “Modern 
communications in the Information Age 
have undermined hierarchies 
everywhere, and have created new 
expectations on the part of the public 
that they will have a much greater say in 
governmental decisions than has 
historically been the case.” What is 
required, he said, is “a new openness 
by officials in their daily work.” 


Delays 


As promised in last year’s annual report, 
the commissioner’s first priority in 1992- 
93 was to address the problem of 
delays throughout the access system. 
During the commissioner's appearance 
before the Standing Committee on 
Justice and Solicitor General, it became 
clear that members of the committee 
also considered that the problem of 
delays merited the commissioner's 
careful attention. 


Starting at home 


The first line of attack was to ensure that 
the commissioner's own office was not 
part of the problem. In the previous 
reporting year it took, on average, 6.89 
months to complete an investigation. 
Complaints involving disputed 
exemptions required on average 8.95 
months, delays 2.13 months and fees 
2.45 months. These numbers 
represented an improvement over the 
year before. Yet, the times were too 
long. 


Itis satisfying, if still no reason for 
smugness, to report that efforts to 
improve the timeliness of complaint 
investigations have, again this year, met 
with success (see p. 37). The overall 
average turnaround time is 3.89 months. 
Investigations of disputed exemptions 
took on average 5.58 months; delays 
1.86 months and fees 1.79. 


Especially worthy of note is that this 
improvement was possible without the 
need to adopt a more formal style with 
departments. There were no sum- 
monses; no evidence was taken under 
oath: there were no formal hearings. 


With rare exceptions (more of that later), 
public officials throughout government 
showed sensitivity to the commissioner's 
goal of completing his investigations as 
quickly as possible without 
compromising their thoroughness. 


Credit is also due to this office's 
complaint investigators. Despite an 
overall staff reduction over the past two 
years, service to the public improved. 
That service remains the first 
commandment. 


Perhaps the most rewarding fact is that 
of 400 cases in which there was some 
fault on the part of a government 
institution, resolutions were achieved in 
96 per cent of cases without the need 
for the commissioner to intervene 
personally with a formal finding against 
the department. In other words, 
investigators not only reviewed disputed 
records and determined the reasons for 
and circumstances surrounding the 
denial, they also negotiated corrective 
action by departmental officials to 
ensure that the complainants’ access 
rights were accorded. This is the way 
an ombudsman’s office should work. 


The Information Commissioner has not 
forgotten that, in the report of its review 
of the access law in 1986, the House of 
Commons Justice Committee urged that 
three months be the target turnaround 
time for exemption complaint 
investigations. In the coming year, 
every effort will be made to achieve that 
target. The commissioner must alert 
Parliament, however, to the fact that 
significant further productivity 
improvements may require a modest 
rise in Staff levels. 


But some bad news. There has been 
surprising difficulty in investigating 
complaints against the Department of 
Justice and the Privy Council Office. 
Perhaps in itself that should not be 
surprising. Those institutions, by their 
very nature, are custodians of some of 
the most sensitive information in 
government. Perhaps there has simply 
been a run of unusually difficult cases. 
Officials of these departments 
sometimes seem to assume, however, 
that they can and should dictate the 
nature and speed of the commissioner's 
investigations; determine unilaterally 
what information is relevant to an 
investigation and when it will be 
produced. With that attitude, some 
investigations have dragged on 
interminably. While the commissioner 
intends to proceed informally, it would 
be regrettable if it became necessary to 
be forced into a confrontational, 
legalistic position. 


Having to make this point at all is 
discouraging. The Prime Minister’s 
department and the Minister of Justice’s 
department are most influentially placed 
to give good example by nurturing 
access rights and respecting in letter 
and spirit the obligations set out in the 
law. Unfortunately, bad examples have 
been set by the taking of refuge ina 
maze of quibbles and layers of excuses. 
Yes, the cases may be tough. But the 
test of the commitment to openness is 
precisely how hard cases are handled. 
Easy cases are no test at all. 


Government institutions 


Cynicism about the access law draws its 
fuel, by-and-large, from the perception 
that long delays in obtaining access to 
records is a chronic problem. 


In 1990-91, 44.5 per cent of all requests — 


made under the Act were not responded 
to within the statutory 30 days; 18.1 per 
cent took between 30 and 60 days and 
26.4 per cent took more than 60 days. 


The most recent Treasury Board figures 
for 1991-92 show improvement — for 
which there of course was (and remains) 
much room. In that year, 39.4 per cent 
of requests were not answered within 
the 30-day period — 60.6 per cent were 
answered within that period. Of those 
that took longer, 20.9 per cent took 
between 30-60 days and 18.5 per cent 
took more than 60 days. The trend line 
is not dramatically improved, but it 
continues in the right direction. 
Cynicism has less to feed upon. 


During the reporting year, the 
commissioner established a response 
time investigations unit — how’s that for 
a good grey bureaucratic title! — to 
keep up the pressure for continued 
improvement. This unit was given a 
three-point mandate: 


e to monitor all notices from 
departments sent in compliance 
with section 9(2) of the Act. This 
requirement is to inform the 
commissioner that responses to 
access requests will be delayed 
for more than 30 days beyond the 
Standard 30-day response period: 


° to conduct all investigations of 
complaints alleging unlawful 
delays, time extensions, fees and 
miscellaneous complaints: 


e to plan and conduct reviews of the 


practices and procedures used by 
departments to process access 
requests. 


During 1992-93, the commissioner 
received 372 notices under the section 
9(2) provision. The top five institutions 
in terms of extensions beyond 30 days 
for which notices were received by the 
commissioner's office were: 


e the Department of Supply and 
Services 


e the Department of National 
Defence 


® the Privy Council Office 
° the Department of Agriculture, and 


° the Department of Health and 
Welfare 


Monitoring to date indicates that, for the 
most part, departments had reasonable 
justification for extending the response- 
time deadline. The need to consult with 
businesses which may be affected by 
disclosure accounted for most of the 
extensions. In other cases, large 
volumes of records or temporary staff 
shortages were the reason. That being 
said, departments tend to be overly- 
Cautious by claiming an extension 
longer than reasonably necessary. 
Playing it safe usually means playing it 
Slow. 


Reviews of these notices will intensify in 
the coming year. As well, steps are 
being taken to determine why the 
number of extension notices received 
seems far fewer than one would expect. 


Treasury Board figures for 1991-92 
indicate that 18.5 per cent of all 
requests (10,376) were responded to 
only after the lapse of 60 or more days. 
Assuming a similar percentage for 
1992-93, it would seem, therefore, that 


the commissioner should have received 
some 1,920 notices. Less than 400 were 
received! There may be a simple answer 
to the disparity: some institutions may 
not be claiming extensions; they may 
simply be responding late. If so, any 
such “culprits” will be sought out and 
remedial action recommended. Those 
who are simply not obeying the legal 
requirement to give extension notices to 
the commissioner will be reminded of 
their obligation. 


The special unit investigated complaints 
(including delay extensions, fees and 
miscellaneous) and on average 
completed the investigations in 2.04 
months. That is an improvement over 
last year’s figure of 3.24 months, even 
though the unit was not established until 
autumn, ‘92. 


The unit's work is not completed when a 
wrongful delay is found to have occurred. 
That's just the beginning. The investi- 
gators also work with departmental staff 
to elicit an answer for the requestor as 
soon as possible. Only when the answer 
has been given, a firm commitment Is 
made or when it is clear that only court 
action will prompt an answer do the 
investigators close their files. 


During the year, the response time 
investigations unit developed a method 
to review the efficacy and efficiency of 
the procedures used by departments to 
process access requests. With the co- 
operation of Transport Canada, the unit 
conducted its first review in that 
department. The review examined all 
documented procedures and practices 
and statistical records of processing 
times. Interviews were held with officials 
at all levels. The results of that review 
will be reported in next year’s annual 
report. 


Meanwhile, it can be reported that the 
commissioner's office and Transport 
Canada quickly discovered that they 
shared a common goal: to improve 
service to the public. In the coming 
year, more reviews will be undertaken 
and, undoubtedly, in the same co- 
operative spirit. Institutions are 
encouraged to inquire of the 
commissioner's office to learn more 
about the review methodology and how 
it might be helpful to them. 


Delays in the Federal Court 


In his 1991-92 annual report, the 
commissioner gave the results of his 
office’s study into the length of time 
taken by the Federal Court to process 
access to information cases. The study 
demonstrated that the court needed 
special rules to help it manage access 
cases in a timely fashion. It also 
demonstrated that the Department of 
Justice, with undoubtedly more pressing 
oriorities, was not vigorous In Its 
conduct of access litigation. 


Finally, the study confirmed that the 
largest delay problem in the Federal 
Court under the Access to Information 
Act concerns so-called “section 44” 
cases. These are cases in which the 
government decides a requestor is 
entitled to records but a third party, 
(most frequently a corporation) alleging 
that it will be harmed, asks the court to 
block the release. 


In response to this legal limbo, the 
commissioner undertook two initiatives. 
The first was to propose special rules for 
the Federal Court to consider using in 
access cases. The second was to 
become directly involved in the old 
section 44 cases before the court in 
order to hasten them along. 
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Special rules 


The proposed special rules were 
presented to the Federal Court's Rules 
Committee last year and reported in the 
last annual report. The result is a bad 
news-good news story, to use the over- 
used and, in this case, a somewhat over- 
simplified dichotomy. The bad news is 
that the Federal Court is not now inclined 
to adopt the proposed special rules for 
access cases, preferring instead to 
embark upon a more general, long-term 
review of all its procedural rules. 


The commissioner realizes that the court 
has many more preoccupations than 
access cases. He also recognizes that 
it may be preferable for the court, in the 
long term, to rationalize its general rules 
rather than proliferate sets of special 
rules. Yet it is somewhat disappointing 
to see the court give scant weight to the 
legislative direction contained in 

section 45: 


“An application made under section 
41, 42 or 44 shall be heard and 
determined in a Summary way In 
accordance with any special rules 
made in respect of such 
applications pursuant to section 46 
of the Federal Court Act.” 


There are indications that the court’s 
review of its rules will be completed 
expeditiously. To give impetus to that 
hope, the court might note a recent 
report of the Administrative Law Section 
of the Canadian Bar Association about 
delays in the courts. It urged the 
Federal Court to adopt rules in specific 
areas of litigation, such as cases under 
the Access to Information Act, the 
Privacy Act and the Official Languages 
Act. The report states: “The Federal 
Court should be urged to take action 
now and not wait until global review of 


the Federal Court rules is undertaken” 
(Report of Administrative Law Section on 
the Report of Canadian Judicial Council: 
Report on Delays in the Courts, January 
29, 1993). 


The good news is that the Associate 
Chief Justice of the Federal Court has 
declared his intention to fashion from the 
present court rules (the so-called 1600 
rules) an expedited procedure for most 
access cases. The court recognizes, 
then, that access delayed is access 
denied and intends to address the delay 
problem in both the short term and the 
long term. The court is clearly aware of 
the problem, and that is the necessary 
beginning of reform. 


Giving section 44 cases a nudge 


During the past year the commissioner’s 
office made a concerted effort to cajole, 
persuade, prod and nudge parties to 
the section 44 cases (i.e., businesses 
seeking to block information release) to 
bring the matters to resolution. (At the 
beginning of the reporting year, 73 such 
Cases were before the court and 36 new 
cases were filed in 1992-93.) 


It is a pleasure to report there has been 
a reduction in the backlog due mostly, 
not to be immodest about it, to this 
office’s efforts. There is now only one 
remaining section 44 case which pre- 
dates 1990. The commissioner's office 
was instrumental in securing the 
resolution of seven of these pre-1990 
cases (enabling the records to be 
released) and the commissioner has 
formally intervened in the one remaining 
Case asking the court to impose a 
procedure which would see it resolved 
quickly. 


The commissioner's office negotiated the 
closure of four other cases which 
concerned food inspection reports — an 
issue settled by the Federal Court of 
Appeal in 1988. The office was a catalyst 
in the withdrawal of 22 cases dealing with 
oharmaceutical product monographs. 
This was also an issue on which the 
Federal Court of Appeal has ruled, 
though more recently, only last year 

(see p. 30). 


A further 15 cases before the Federal 
Court deal with the question of disclosure 
of reports of adverse drug reactions and 
new drug submissions made by 
pharmaceutical companies to Health and 
Welfare Canada. The commissioner's 
office has formally intervened in three of 
these cases in order to bring them (and 
the others which raise the same issue) to 
a timely resolution. 


This process of seeking to solve this 
problem of long-delayed section 44 
cases has been an eye-opener. It 
confirmed that the Justice department 
had in fact taken a passive role, allowing 
cases to languish undefended for years. 
lts philosophy seems to be that unless 
the individual who requested the 
records becomes actively involved and 
presses the case, the Justice 
department is justified in inaction. 


With respect, as the lawyers say, that is 
not good enough. Even the third-party 
applicants were astonished by the 
government's inaction. In one case a 
Montreal lawyer for a firm which had 
filed a section 44 application was 
approached to withdraw the matter. 
she was surprised to learn that there 
was anyone interested in her long- 
dormant file. She had not heard a word 


from the court or the defendant (the 
government) in the three years that 
followed the application. Nevertheless, 
she was most co-operative in 
approaching her client to reconsider the 
need to proceed with the application. 


The story has an even stranger twist. 
Once the commissioner's counsel 
began to inquire into the matter, he 
discovered that the requestor had 
actually abandoned his request some 
three years earlier. The Justice 
department had been notified, but made 
no effort to inform the court or the third- 
party, nor did it move to have the court 
case discontinued. That case too, then, 
will now be resolved. 


In another case, our approach to the 
solicitor of a third party applicant 
resulted in its agreement to withdraw the 
application in less than four weeks. This 
success came as refreshing news to the 
original requestor of the records who 
had, as an intervener, waited in 
frustration for four years for the Federal 
Court to dispose of the application. 


24 


Encouraged by the success of these 
efforts to secure speedy resolution of 
section 44 applications, the 
commissioner proposes to continue them 
for another year. The commissioner’s 
office has three objectives: 

e to have all section 44 applications 
made during 1990 resolved by 
decision or discontinuance; 


to press for speedy resolution of 
some 25 cases filed since 1990 
which concern the disclosure of air 
carrier inspection reports; and 


to seek speedy resolution of seven 
cases concerning the disclosure of 
information about the “fixed link” 
between Prince Edward Island and 
the mainland. 


Legal Issues 


Ine might have assumed that, since the 
Access to Information Act has been in 
‘orce for almost 10 years, all the juicy 
egal issues would have been long 
solved. This past year proved the error 
of that assumption. 


dere are some basic questions which 
gave rise to disputes: whether 
departments can remove from records 
nformation judged to be not relevant to 
the request; whether client departments 
can waive solicitor-client privilege or 
whether the privilege resides in the 
Crown; whether the commissioner can 
be prevented from seeing records held 
in ministers’ offices; whether the Privy 
Council Office (PCO) can refuse to 
disclose old public opinion polls on 
grounds of injury to federal-provincial 
relations and whether leaked records 
become accessible under the Act. 


Solicitor-client privilege 


In one case, the Justice department 
received an access request for legal 
opinions it had provided to a now 
defunct board (the Canadian Aviation 
Safety Board). It consulted the board's 
successor, the Transportation Safety 
Board (TSB) which decided, in the 
interests of openness, to waive the 
privilege. 


On hearing this news, the Justice 
department decided that it knew best: 
the client couldn’t waive the privilege 
since the Crown is the true client. By 
this logic, which to a non-lawyer seems 
tortured, the department maintains that 
solicitor-client privilege rests with the 
Crown's solicitor rather than the client 
institution. 


Yet this does not end the saga. The 
Justice department made every effort (in 
the end successful) to have the TSB 
withdraw its waiver of privilege. What 
was all this manoeuvring about? Letters 
from the former deputy minister of 
Justice to the former chairman of the 
Canadian Aviation Safety Board related 
to an opinion as to the respective legal 
powers of the defunct Board’s chairman 
and members. Hardly the stuff of state 
secrets! 


The commissioner considered the 
complaint well-founded and 
recommended disclosure. The 
Department of Justice rejected the 
recommendation because it said it 
could not go against the wishes of the 
client! A catch-22 if ever there was! On 
the strength of renewed assurances, 
however, that the board in the end freely 
and voluntarily wished to maintain the 
privilege, the commissioner decided not 
to take the matter to court. 


The elusive test of relevance 


When requested information is found in 
a record or a file containing other 
information, what are the ground rules? 
Should non-requested information be 
excised word by word, line by line? Or 
should everything be made available as 
a bonus to the requestor? 


The Access to Information Act offers no 
clear guidance. Nor did the courts until 
August 1991. In a case involving the 
Minister of National Defence and the 
Secretary of State for External Affairs, X 
v. The Minister of National Defence et 
al., (Federal Court No. T-2886-84), the 
Federal Court commented: “The fact 
that information is not directly related to 
an access request is not a basis for 
exemption under the Act.” 


Then came a complaint from a 
newspaper that a request for all 
documents showing expenses related to 
a prime ministerial trip to Calgary had 
been met with an inadequate response. 
Records of travel to Calgary in April 
1991 were received, but portions related 
to another destination on the itinerary 
had been expunged and marked “not 
relevant”. 


The investigation focused the minds of 
officials in the Privy Council Office, the 
Department of Justice and the Treasury 
Board Secretariat which is responsible 
for administration of the Act. PCO 
agreed that a second look was required. 
In the end, it released information it had 
originally characterized as non-relevant 
and deleted. 


The Information Commissioner 
concluded that relevance is only a test to 
be used in identifying which records fall 
within the scope of a request. Thereafter, 
the obligation is to release all information 
in the records except that which Is 
subject to the Act’s exemptive provisions. 


A Treasury Board guideline to 
departments and agencies issued in 
December helped further in clearing up 
the confusion. The guideline suggests a 
reasonable measure of expunging take 
place since a release of a large volume 
of non-relevant information usually 
means time and money to the 
government department and to the 
requestor. All those photocopying 
charges. All that paper. The guideline 
suggests, sensibly, that in such cases 
the department discuss the matter with 
the person who made the request to 
avoid needless expense. In all cases, it 
suggests that the requestors be 
informed when they receive only part of 
a large document and be given the 
option of asking for all of it. 


These reasonable measures, if followed, 
could lead to far fewer disputes over 
relevancy or the cost of processing a 
request. The commissioner will keep a 
careful eye on the issue. The matter of 
relevancy may not yet be irrelevant. 


The sanctity of minister’s offices 


In three instances during the reporting 
year, the Department of Justice refused 
to allow the commissioner to review 
records which he considers relevant to 
investigations. The reason given was 
that the records were in the minister's 
departmental office, not under the 
department's own control and hence, 
out of bounds. The department argues 
that the minister is not part of the 
department, that the department 
consists of the deputy minister and all 
those below him on the organization 
chart. It is from that perspective that the 
Justice department concludes that 
records under the control of the 
minister’s office are not under the 
control of the department. Since only 
the department is covered by the 
access law, goes the argument, neither 
requestors nor the commissioner have 
any right to see records held in the 
office of the Minister of Justice. 


In the commissioner's view, since 
Parllament has made ministers 
responsible for the administration of the 
access law by virtue of being heads of 
departments, the Minister of the 
Department of Justice, as Its head, 
cannot be considered immune from 
investigation by the commissioner. 


The commissioner agrees that some 
records held in minister’s offices are not 
accessible to requestors under the 
access Act. However, for ministers to 
decide what is or is not accessible 
without permitting the commissioner to 


independently review such decisions is 
entirely contrary to the purpose of the 
access law. 


As of this writing, the minister 
responsible for access law policy stands 
in some danger of being the first 
minister who has to be legally 
compelled to co-operate with the 
commissioner's investigations. 


Polls 


soon after the demise of the Meech 
Lake accord, the government of 
Canada, in its continuing effort to solve 
constitutional problems, conducted 
extensive opinion polling. The results 
were considered to be of such high 
strategic significance that the 
government refused to disclose them on 
the grounds that to do so could 
reasonably be expected to injure its 
ability to conduct federal-provincial 
affairs. This exemption is contained in 
section 14 of the Act. 


After all efforts to persuade the 
government to change its mind had 
failed, the commissioner — for the first 
time in his nine years as an ombudsman 
— sought the aid of the Federal Court. 
The court was asked to order the 
release of all but portions of 74 pages 
out of a total of some 700 pages of 
records. The commissioner concluded 
that the section 14 test could not be met 
except for some material on those 74 
pages. Two of the requestors also 
joined in the action urging the court to 
order all the records released. 


Mr. Justice Marshall Rothstein ordered 
that all the records — including those on 
the 74 pages — be released. He 
concluded that the government's fear of 
possible injury to federal-provincial 
relations was entirely speculative. He 


said: “An overly cautious approach (by 
the government) based on something 
less than a reasonable expectation of 
probable harm is not consistent with the 
Act.” 


What is especially instructive for all 
departments is the direction the court 
gave concerning the burden which must 
be discharged in order to invoke 
properly an injury-test exemption such 
as section 14. For each withheld 
record, the court found, the government 
is required to establish the nature and 
extent of the injury. It also must show 
that, if disclosure is made, injuries are 
more reasonably expected to occur than 
not and that there is a direct causal link 
between the disclosure and the 
occurrence of the probable injuries. 


The larger question, at least for the 
commissioner, remains open: Was it 
worth going to court? As a practical 
matter, the judicial process proved a 
poor tool to hold government 
accountable for failure to respect 
access rights. Despite an early hearing, 
the court took so long to render its 
decision (14 weeks) that the referendum 
had occurred and the government had 
in fact already disclosed all the records 
before the order was issued. 


No member of the government or senior 
public official was called to account for 
the decision to deny wrongly access to 
records. At the time of the hearing, the 
government's only witnesses were a 
brewing company executive (he had 
formerly been director of 
communications at the Privy Council 
Office) and a university professor 
retained for his expertise in the media 
treatment of political issues. These were 
not the people who decided to stonewall 
on the release of polls until after the 
referendum. 


Finally, the shortcomings of court action 
have been evident in the days since the 
decision. While the precise polls dealt 
with by the court were released, other 
polls — some 4,000 to 5,000 pages of 
them — remained secret for many 
months. The government simply chose 
to operate as though the court had 
never spoken, telling the requestors and 
the commissioner in effect to go through 
the whole court process again to get 
results! As indicated earlier, while such 
action may yet not be necessary, it 
reinforces this commissioner's resolve to 
work even harder to make the ombuds- 
process work and his conviction that 
resorting to the courts to solve problems 
can be an expensive failure. 


When the ship of state 
springs a leak 


Occasionally, a record which the 
government has a right to keep secret 
finds its way into the public domain by 
unauthorized means. Once a leak 
occurs, does the government then lose 
the right to cloak the leaked matter in 
secrecy for the future? 


An example will illustrate: A journalist 
came into possession of a document 
which appeared to be an intelligence 
assessment emanating from the 
Intelligence Advisory Committee (IAC). 
(An interdepartmental committee 
chaired by the Privy Council Office, the 
IAC is charged with providing to 
government a co-ordinated intelligence 
product and its work is a closely held 
secret.) 


The journalist formally applied under the 
access law to obtain lawfully a copy of 
the record which had come to him by 
informal channels. His request was 
denied; several exemption provisions of 


the access Act being relied upon to 
justify non-disclosure. 


The Privy Council Office’s argument was 
essentially this: a leak should not be in 
any way legitimized; even the simple 
acknowledgement that the leaked copy 
was, in fact, authentic, should be 
avoided. Certainly, according to PCO, 
to release formally a leaked record or 
any related information would only 
encourage unauthorized disclosures. 
PCO urged the commissioner to 
consider only whether an exemption in 
the access law authorized secrecy and 
to ignore the fact that there was a leak. 


The other side of the argument is, 
perhaps, the common sense view: Wha 
use is there in concluding that 
information which is not in fact a secret 
is in law a secret? A colorful expression 
of this view can be found tn the decision 
of Mr. Justice Muldoon in the Federal 
Court case of Ken Rubin v. The Clerk of 
the Privy Council, March 25, 1993 
(Federal Courts Nos. T-2651-90, T-1587. 
91 and T-1391-92). 


“If, for example, information 
is publicly available as is 
orovided in paragraph 
19(2)(b) of the information 
access law, then the ‘bird’ 
has flown the ‘coop’ and the 
head of a government 
institution may, and should 
with good grace, disclose it. 
The institution head may, 
and should, disclose even 
specific monetary 
remuneration, because it is 
already in the public domain 
and it appears silly to refuse 
to disclose it.” 


The Information Commissioner 
concluded that the leaked document 
was not publicly available in any 
authorized manner and that PCO was 
ot being silly in this case in refusing to 
disclose the requested record. He put it 
his way: 


“| cannot support the 
argument that inadvertent 
disclosure removes the right 
of an institution to invoke 
exemptions, especially 
when doing that would 
confirm the authenticity of 
any leaked document.” 


[he conclusion in this IAC minutes case, 
1owever, ends only part of the debate. 
Nhile a leak cannot automatically erase 
4 record’s secrecy protection, it may 
nake it difficult for an institution to 
Jefend successfully an injury test 
sxemption. Another example, 
Inresolved at this writing, will illustrate 
he dilemma. 


\ journalist informally asked PCO if he 
sould see the minutes of a Cabinet 
neeting which took place in the early 
seventies. An official of the PCO 
eviewed the documents and created a 
>ensored version suitable for public 
sonsumption. Another official of PCO 
jave the requestor the wrong copy — 
nstead of the highly-censored version, 
1e received the uncensored version. An 
article on the Cabinet discussion (which 
soncerned ways to counter the 
separatist threat in Quebec) appeared 
n the Globe and Mail. 


[he journalist subsequently applied for 
he background paper which the 
sabinet had discussed on that day. He 
also made a formal request for the 
Jabinet minutes which he had been 


given informally. To his surprise, he 
received a highly-censored version of 
both documents. He complained. 


During the complaint investigation, PCO 
agreed to release formally to the 
journalist the version of the minutes he 
had earlier been given. Relying on 
section 14 (injury to federal-provincial 
affairs), however, it maintained secrecy 
on the background document. 


The issue here differs from the issue in 
the IAC minutes case. 


Having put the Cabinet minutes into the 
public domain, even if by inadvertence, 
without Causing injury to federal- 
provincial affairs, how can the 
government make a reasonable case 
that disclosure of the background 
discussion document could result in that 
injury? 


Although a release of information may 
not be authorized, it cannot be ignored 
when the government relies upon an 
injury test exemption to justify continued 
secrecy for the information. The 
outcome of this case will be reported in 
the next annual report. 


The commissioner in court 


Tne commissioner was in the Federal 
Court on six other matters during the 
past year. As previously noted in the 
section on delays, the office intervened 
in three section 44 cases in order to 
press the court and the parties to 
pursue an expeditious timetable. 


In Wells v. The Minister of Transport and 
the Information Commissioner (Federal 
Court Nos. T-1729-92 and T-2160-92) 
the requestor, who was denied access 
and whose complaint was not supported 
by the commissioner, exercised his right 
to seek judicial review. Rather than 
challenging only the departmental 
decision to deny access, as is the usual 
case, the requestor also asked the court 
to review the commissioner's finding. 


Since the commissioner only makes 
recommendations — he cannot order 
the records released under any 
circumstances — the court has been 
asked to strike out the portion of the 
action which names the commissioner. 


There were hearings on October 13, 
1992 and January 8, 1993 respectively 
and the decisions have been reserved. 


In the other case, the commissioner's 
office made representations to the 
Federal Court of Appeal in the matter of 
Bland v. National Capital Commission et 
al. vAttirial (1988); 20:Foi- Re2seai By); 
the National Capital Commission and the 
Privacy Commissioner had been ordered 
to pay the costs of the requestor (Mary 
Bland) and the Information Commissioner 
(who had challenged the NCC’s decision 
to withhold records on NCC residential 
properties). In fact, the trial court had set 
the costs at a punitive level. 


The Information Commissioner argued 
to the Court of Appeal that punitive 
costs were not warranted in this case, all 
parties having acted in good faith 
despite their differing views on the 
merits. The Court of Appeal agreed 
(Federal Court No. A-568-91) and also 
held that, as a matter of principle, no 
costs should be ordered against a 
commissioner (either access or privacy) 
who intervenes in the public interest. 


Other litigation under the Access 
to Information Act where the 
commissioner was not a party or 
intervener 


Cyanamid Canada v. Minister of 
National Health and Welfare (Federal 
Court of Appeal No. A-294-92) 


In this case, a pharmaceutical company, 
Cyanamid Canada, applied under 
section 44 of the Act for an order 
prohibiting the Minister of National 
Health and Welfare from disclosing 
product monographs of certain drugs it 
manufactures. 


At the Trial Division, the appellant 
argued without success that the 
requested information consisted of trade 
secrets; that the information was 
confidential information submitted to the 
government on a confidential basis and 
treated consistently in a confidential 
manner by Cyanamid; and that the 
disclosure of the information could 
reasonably be expected to prejudice the 
competitive position of the company. 


The Federal Court, Trial Division, found 
that since the information contained in 
the product monographs was publicly 
available, it cannot be said to be 
confidential. Similarly, the Court said, it 
is by no means certain that disclosure of 
information already publicly available 
would prejudice the competitive position 
of Cyanamid. The Federal Court of 
Appeal confirmed the decision of the 
Trial Division as follows: 


“Rights of secrecy and 
confidentiality fell away with 
the release of the product 
monograph; any injury, 
prejudice or advantage 
surely must flow from that 
release itself. | cannot see 
that appellant has 
established any basis under 
paragraphs 20(1)(a), (b) or 
(c) for interfering with the 
order of the Trial Division.” 


The Cyanamid decision reaffirms as the 
Act's purpose the giving of greater 
access to government records and 
requiring any necessary exceptions to 
be specific and limited. 


Xv. [he Minister of National Defence 
(Federal Court No. T-2648-90) 


Mr. X (his legal name) had asked the 
Department of National Defence (DND) 
for “the key and records pertaining to 
the keys used in the German 
communications between Germany and 
Latin America in 1941 and 1942.” That 
‘request was turned down on the 
grounds that disclosure would be 
Yarmful to the conduct of Canada’s 
nternational relations. | 


Mr. X applied to the Federal Court for a 
‘review of DND’s decision not to disclose 
the requested information. In the 
‘feasons for his decision, Mr. Justice 
Barry Strayer found that it would be 
quite unreasonable to conclude that the 
nformation contained in the wartime 
documents could reveal anything 
9ertinent to the conduct of Canada’s 
nternational relations or its peacetime 
ational defence more than 50 years 
ater. 


Changed circumstances and the 
passage of time are factors which must 
be taken into consideration in 
determining whether exemptions may 
apply. The decision also re-affirms two 
other important principles of the Act: 
public access to government 
information ought not to be frustrated by 
the courts except upon the clearest 
grounds so that doubt ought to be 
resolved in favour of disclosure; and, the 
burden of persuasion must rest upon the 
party resisting disclosure, whether that 
party is a private corporation, a citizen, 
or the government. 


Ken Rubin v. The Clerk of the Privy 
Council (Federal Court No. T-2922-91). 


(Now under appeal A-245-93 (March 30, 
1993).) 


The issue here was whether 
communications between a government 
institution and the Information 
Commissioner made during the course 
of an investigation were accessible 
under the Act after the investigation was 
completed. The government institution, 
citing section 35, refused to disclose the 
documents on the grounds that the 
investigations of the Information 
Commissioner are conducted in private. 
It also relied on section 16 on the 
grounds that disclosure of the requested 
information could reasonably be 
expected to cause prejudice to the 
commissioner's future investigations. 


In his decision, Mr. Justice Rothstein 
recognized that since the Information 
Commissioner has no power to order 
disclosure, he should have significant 
persuasive power to encourage 
voluntary resolutions of requests. 


He also recognized that parties must 
have confidence that the Information 
Commissioner will not divulge the 
information given to him. In spite of 
these observations, Mr. Justice 
Rothstein indicated that, while section 
35 protects representations made to the 
Information Commissioner during the 
course of his investigation, the wording 
of section 35 was not broad enough to 
require confidentiality after the 
conclusion of the commissioner's 
investigation. 


Justice Rothstein also indicated that 
paragraph 16(1)(c) had no application 
since it only applied to particular 
investigations and not in respect of the 
investigative process of the Information 
Commissioner. 
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Ken Rubin v. The Clerk of the Privy 
Council, (Federal Court Nos. T-2651-90, 


T-1587-91, T-1391-92) 


This decision involved the issue of 
whether the exact per diem rates of 
governor-in-council appointees, 
specifically that of Alan Gotlieb when he 
was Chairman of the Canada Council, 
could be released. In holding that non- 
monetary or non-salary remuneration 
could be disclosed, the court held that 
specific salary or the specific per diem 
rate could not. It is only salary ranges 
that Parliament has authorized for 
disclosure, notwithstanding that there 
was a discretionary element to the 
amount of the payment. The court 
further held that there was no overriding 
public interest in the disclosure of the 
specific amount of the salary 
established within the range. 


Complaints 


The following tables provide a statistical 
overview of the government 
departments and agencies against 
which complaints were filed (table 4): 
types of complaints and dispositions of 
complaints (table 2): the investigative 
caseload (table 1); turn-around time 
(table 3) and the geographic distribution 
of complaints (table 5). 


The institutions most frequently named 
by complainants were: 


Number of 
Institution ~ complaints 
Transport Canada 435 
Immigration and 
Refugee Board 74 
Privy Council Office 49 
Royal Canadian 
Mounted Police 30 
Canadian Security 
Intelligence Service 28 


Much the same order of rank remains 
when the disposition of complaints is 
considered. However, the number of 
complaints found to be not- 
substantiated against Transport Canada 
was high (66) whereas in the case of the 
Immigration and Refugee Board, only 12 
were not-substantiated. 


A few words of explanation of categories 
of complaint findings: 


° resolved (The complaint was 
resolved to the satisfaction of the 
commissioner as a result of 
remedial action by the government 
institution.) 


e not resolved (There was a breach 
of the Act, but no remedy was 
possible or the institution decided 
not to implement the 
commissioner's recommendation. ) 


e not substantiated (There was no 
breach of the Act.) 


e discontinued (The complaint was 
withdrawn or abandoned by the 
complainant.) 


e well-founded (The commissioner 
made a recommenaation to the 
head of an institution under section 
37 of the Act or considered court 
action.) 


While the year ended with a slight 
increase in the number of cases 
pending — from 232 to 239 — the 
caseload at the commissioner's office 
increased by some 82 complaints more 
than the number that had been filed the 
previous year. The new caseload 
increased from 645 to 727. In the 12- 
month period, more investigations were 
completed (a 7.6 per cent increase), 
despite a reduction in the size of the 
investigative staff. The number of 
complaints pending showed an increase 
of seven cases. The real story Is of 
increased productivity. 


Code of professional conduct 


During the year the commissioner's 
office developed a code of professional 
conduct for those who conduct 
investigations. The following will be of 
interest to complainants, access to 
information co-ordinators and 
departmental or agency staff. 


In conducting investigations, 
investigators must be fair, accurate in 
their reporting, objective and impartial in 
the performance of their duties. 
Consequently they must: 


e conduct their investigative 
interviews in a non-intimidating 
manner and environment, allowing 
the person(s) being interviewed a 
full opportunity to respond to 
questions and to explain the 
department's position: 


e record and report accurately with 
equal emphasis all the events and 
circumstances, both pro and con, 
pertinent to the complaint under 
investigation; 


e endeavour not to be influenced 
either negatively, or positively, by a 
person's manner or attitude when 
reporting an investigation; 


e not discuss, reveal, or make 
available any information to anyone 
not authorized to know the 
information. As well, the 
investigator will take necessary 
steps to protect the confidentiality 
of such information: 


e be prepared to discuss cases and 
exemptions at the staff level to the 
full extent possible without 
compromising their ability to 
investigate complaints; 


emphasize co-operation, 
discussion and negotiation. Never 
leave a department guessing as to 
what remedial action will be 
satisfactory; 


ensure that there are no surprises, 
no adverse findings or notice of 
court action before senior officials 
have been consulted and every 
effort is made to resolve the 
dispute; and 


make every effort to be consistent 
in their approach. 


Table 1 


STATUS OF COMPLAINTS 


April 1, 1991 April 1, 1992 


to March 31, 1992 | to March 31, 1993 


Pending from previous year oc 
Opened during the year 645 


Completed during the year *669 720 


Pending at year-end 237 239 


* Statistics previously reported for this period include 208 complaints filed and later 
discontinued by one complainant against a single department. These have been 
excluded for comparison purposes here since the inclusion would distort figures. 
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Table 2 
COMPLAINT FINDINGS 


April 1, 1992 to March 31, 1993 


FINDING 
CATEGORY Resolved Not Not Sub- | Discon- | TOTAL % 
Resolved stantiated tinued 
~ Refusal to 200 Py shaw 
disclose 
oa Me 
Delay (deemed 116 - a2 
refusal 
atid 
Time extension | 3 | - AO 
Fees 9 - 23 
<a 
T 
Language ial - - 
Publications - - 1 
cles PORES, 2 8 2s 
Miscellaneous 32 - 64 
ee 
TOTAL 388 11 297 
100% 53.9 (hes: A1.3 


*The 11 not resolved required court action. 
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Table 3 


TURN AROUND TIME (MONTHS) 


| CATEGORY 


Refusal to 
disclose 


8.95 

Delay (deemed : ZaS 
refusal) 

245 


*April 1,1991 
to March 31, 1992 


April 1, 1992 
to March 31, 1993 


1.64 


| 


* Excludes 208 complaints filed and later discontinued by one complainant 
against a single department. These have been excluded for comparison 
Ourposes here since the inclusion would distort figures. 
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Table 4 


COMPLAINT FINDINGS 
(by government institution) 
April 1, 1992 to March 31, 1993 


GOVERNMENT INSTITUTION Resolved | Not | NotSub- | Discon- | TOTAL 
Resolved | stantiated tinued 


Agriculture Canada 
Atlantic Canada Opportunities Agency 
Atlantic Pilotage Authority 
Bank of Canada 

Canada Council 

Canada Deposit Insurance Corporation 
Canada Ports Corporation 


Canada Mortgage and Housing Corporation 


Canadian Advisory Council on the 
Status of Women 


Canadian Film Development Corporation 
Canadian International Dev. Agency 
Canadian Saltfish Corporation 

Canadian Security Intelligence Service 


Canadian Security Intelligence Service, 
Office of the Inspector General 
+—___— 


Communications 


a te viovient inde 0 | siecodS” | ROAR 


pe tensa od ern Ee at 
1 


moh | ND | = | = | NO | =| CO] OO 


1 


-—ls 
SS | — | O71 | PO — 


pa 
— (Se) DO 


Consumer and Corporate Affairs 

Correctional Service Canada 

| Employment and Immigration 
Energy, Mines and Resources 


Environment Canada 
External Affairs 


: 


Federal Provincial Relations Office 


Finance 


Fisheries and Oceans 


| Health and Welfare 


Immigration and Refugee Board 


ae peeks =k ait 
| mD | OD] — | —) |} + || MO | CO TN 


—s< 
SO }|™N}] CoO} Cc 


OD 
RO 


Indian Affairs and Northern Development 
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tk 
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Table 4 (continued) 


GOVERNMENT INSTITUTION 


industry, Science and Technology 
investment Canada 

Justice 

_abour 

National Archives of Canada 
National Capital Commission 
\ational Defence 

National Gallery of Canada 

\ational Research Council 
-ensions Appeal Board 

rivy Council Office 

-ublic Service Commission 

-ublic Service Staff Relations Board 
-ublic Works 

evenue Canada - Customs and Excise 
evenue Canada - Taxation 

Royal Canadian Mint 

oyal Canadian Mounted Police 


toyal Canadian Mounted Police Public 
somplaints 


secretary of State 
security Intelligence Review Committee 
s0cial Sciences & Humanities Research 
0licitor General 


Not 
Resolved 


Resolved 


= Lf 


il 
a 


; 
— |@ 
i 


NO 
—t 
Se] 


=k = 
(<2) cS 


ok 
(=>) 


3 : 


superintendent of Financial Inst's., Office of 
supply and Services 

lransport Canada 

ransportation Safety Board 

‘reasury Board Secretariat 

feterans Affairs 

Nestern Economic Diversification 

Jutside Mandate 


TOTAL 


=a} 22) 


—s 
—s 


lek 
oO} — 
SPO; ;P] eH] a 


. 
a: 


eh 


388 


—s 
—s 


Not Sub- TOTAL 


stantiated 


Discon- 
tinued 
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Table 5 


GEOGRAPHIC DISTRIBUTION OF COMPLAINTS 


(by location of complainant) 
Closed: April 1, 1992 to March 31, 1993 


Outside Canada 1 
Newfoundland ol 
Prince Edward Island 11 
Nova Scotia 8 


New Brunswick 


Northwest Territories 


TOTAL 720 
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Case Summaries 


With undue delay 


On occasion the systemic problem of 
delays in response to applicants’ 
requests for information reaches an 
unconscionable level. The departments 
of the Solicitor General, Finance, and 
the Environment this time ‘round 
displayed so little regard for the Act’s 
30-day time limit, or a reasonable period 
of extension, that they deserve special 
mention. 


Eight requests for information submitted 
by one applicant to two agencies under 
the control of the Solicitor General — 
CSIS and the Office of the Inspector 
General of CSIS — received what can 
only be described as worst-case 
treatment. Two of the requests were 
more than a year stale, six others had 
languished almost as long, when the 
applicant complained to the Information 
Commissioner in August. 


The investigation showed that the 
problem lay not with the Access to 
Information and Privacy (ATIP) offices 
but senior management in the Solicitor 
General’s office. In late summer we 
found that the files had been stuck, 
awaiting approval, in the deputy 
minister’s office since the spring. 
Another three months passed before 
they were released on the intervention of 
the commissioner’s Director of 
Complaint Investigations. 


“Senior officials of the Solicitor General’s 
department seemed paralysed by 
indecision,” the commissioner wrote to 
the applicant in November. “For a 
department to take more than a year to 
give an answer of any kind to an access 
request is unacceptable by any 
standard. Parliament made explicit the 
principle that access delayed is access 
denied.” 


In the Department of Finance, it was not 
department officials but minister’s staff 
who stalled on a timely release. Again, a 
single applicant who had made four 
requests — one as far back as the prior 
December — lost patience with the 
delay when he complained to the 
commissioner in May. Again, the ATIP 
office of the department felt powerless. 
The minister's staff had been sitting on 
files they received from March 9 to April 
29. 


The commissioner's Director of 
Complaint Investigations slated a 
meeting with senior department officials 
and minister's staff. Before the meeting 
was held, records were released in 
response to one request. Replies were 
sent on the others days after the 
meeting. 


Recurring delays caused by the 
minister's office at the Department of 
Finance were aired in this report last 
year. It is gratifying to report that the 
number of complaints against the 
department has diminished this past 
year. Still, there’s clearly some 
blockage. 


And finally, Environment Canada’s 
untimely resoonse — some 197 days 
after receipt of the request — points to 
the value of trained ATIP co-ordinators. 
In this instance, the Federal 
Environmental Assessment Review 
Office (FEARO), the group in control of 
the records, decided arbitrarily to 
handle the matter. Officials said that 
they wanted staff to learn the 
procedures. 


The lesson they gave to the applicant 
was a sorry one. An extension of time to 
mid-September was granted on the 
request for information received in early 
July. By mid-October, when the 
applicant complained to the Information 
Commissioner, no response had been 
sent. Nor was there any progress by late 
November when the commissioner's 
office took the uncommon measure of 
calling a meeting with department 
officials. One batch of records was 
released in early December, along with 
the mention that more had just been 
found. These were not released until late 
the next month. 


As laudable as it might be for more 
officials to be acquainted with the 
method to process an access request, 
their learning curve should not be at the 
expense of the rights of an applicant. 
Trained ATIP co-ordinators should be 
involved until the lessons are learned. 


A human face to the task 


From time to time, a case So moving 
arrives at the commissioner's office that 
the law's limitations appear inhumane. 
Justice may be blind, but we could 
scarcely look away when the Vancouver 
mother of a murder victim filed her 
complaint. 


The mother wanted the RCMP to give 
her pictures of her daughter taken 
during the investigation of the unsolved 
crime. She wanted them for 
safekeeping. She wanted to show them 
to family members too young at the time 
of the tragedy to be exposed to them. 
One in particular showed her daughter's 
face. She wore a peaceful expression. 


The RCMP replied that the Access to 
Information Act does not permit the 
formal release of information gathered 
by the police force while performing 
services for a province or a municipality. 
The police force had no choice in 
interpreting the law. 


Nor did our office. No matter how tragic 
the case, or appealing the argument, 
the office must uphold the law passed 
by Parliament. Parliamentarians did not 
have in mind the pleadings of a mother 
of a murder victim when they passed 
legislation. 


The woman was offered sincere 
condolences — and a little more. 
Through discussions with the police 
force, the assurance was given that the 
pictures would remain on file for at least 
20 years. If a suspected assailant 
comes to trial, they will be there. If an 
investigation into another crime, or a 
surprise confession results in new 
charges, the evidence surrounding the 
murder years earlier will still be on file. 


No human action can ever compensate 
for the loss of a child. But 
compassionate acts can offer a 
measure of comfort. The limits of law 
can be obeyed without absolutely 
constraining the deeds of the heart. 


In the public interest 


The Act enshrines the principle that 
records should not be disclosed if to do 
so would harm a private business. But 
there is an exception to the rule — that 
the public interest can outweigh any 
harm that may be done to a business is 
a powerful tenet of the Access to 
Information Act. When public health, 
public safety or protection of the 
environment are at stake, the law holds 


that business interests can take second 
place. Government institutions can 
decide to give applicants the 
information furnished by businesses to 
government. (In turn, businesses can 


“appeal to the Federal Court to have it 


withheld.) 


The weighing of interests is seldom 
easy. Care must be taken to do the 
least harm. In last year’s report, a case 
was raised which cast doubt on the 
strength of the public interest override. 
Happily, in that instance government 
officials elected to affirm public health, 
not corporate welfare. — 


The case concerned a request for 


records submitted to Health and Welfare 


Canada to demonstrate the efficacy of a 


lip balm sold as a cold sore remedy. 


_The records were given by the 


manufacturer to obtain approval under 
the Food and Drug Act. While there was 
no evidence of a health threat, some 
medical authorities believed that the 


product did nothing to heal cold sores. 
The commissioner held that there is a 


public interest in determining whether a 


health care product is “snake oil”. 


The health department balked, however, 
arguing that records need not be 
disclosed because adverse medical 
opinion of the product's key ingredient 
was based on similar products which 
were no longer sold. The commissioner 


found the argument to be perplexing, 


even alarming. If adverse information 


was withheld, wouldn't there be harm to 


consumers’ ability to make informed 


choices about health care? 


In the end, the department reconsidered 
its stand and agreed to release all the 


records the commissioner believed 
could be released under the Act. 


In another health department case, 
however, the public interest override 
was not compelling and confidential 
information was denied. Still, the 
Australian woman who made the 
request got some information from the 
file. 


In this instance, no evidence was 
advanced that It was in the public 
interest to disclose drug test results that 
accompanied a submission for approval 
of anew drug. The drug company, 
however, firmly argued that release of 
any aspects of its submission could harm 
its competitive position in Canada and 
elsewhere. This the commissioner found 
difficult to swallow as a portion of the 
results had been previously published. 


Through mediation from the 
commissioner's office, a bibliography to 
the product monograph which cited 
published studies was released to the 
applicant. The decision upheld the 
important principle that clearly public 
information can be distinguished from 
data that remains confidential in the 
absence of evidence of harm to the 
public. 


Public servants, private lives 


As elsewhere, 1992 was not a good year 
for the private lives of public officials in 
Canada. Curiosity-seekers did not find 
any satiating cellular telephone chat 
between federal officials, no star-crossed 
lovers, no family skeletons out for a stroll. 
Still, the zeal to search and expose, if not 
destroy, was evident in complaints of 
access to information requests denied by 
the federal government. 


Complainants — most often journalists 
— wanted to know whose children and 
spouses held government-issue 
diplomatic passports. They wanted to 


know how much taxpayers spent to 
move a senior official from city to city. 
They wanted to Know which deputy 
minister and other senior officials had a 
preference for a Buick Regal and which 
drove a Chevrolet Caprice, partially at 
taxpayers’ expense (automobiles are a 
taxable benefit). 


The latter, it could be argued, was a 
query that did not cross the boundaries 
of good sense or good taste. When a 
car goes along with an office and title, 
the bill payers (the public) have a good 
deal of entitlement. The Information 
Commissioner's office successfully 
challenged (see p. 50) an effort to 
withhold that sort of information. 


The right-to-know argument took on a 
decided want-to-know cast, however, in 
another hunt. The applicant asked for a 
full list of the family members of officials, 
other private citizens and senior-most 
officials granted special passports to 
conduct government business or to lend 
a supportive hand. One spouse had 
once been seen using the passport to 
skirt long customs lines on return from 
vacation. 


The infringement of privacy — let alone 
the potential for abuse of the list — 
could not be outweighed by any 
compelling public interest in passports. 
If well-used, the passports would cost 
taxpayers nothing. They would speed 
official travel across foreign borders and 
ease access to government buildings, 
officials and conference halls in foreign 
lands. 


The contention that privacy might be set 
aside because the red passport 
amounted to “a discretionary benefit of a 
financial nature” — an escape clause 
that Parliament wisely provided — 


simply couldn't stand up. More time, not 
more money, was the boon of the 
passport. What's more, in 36 years, the 
Department of External Affairs had never 
refused a request to issue a passport to 
a qualified person. So much for 
discretionary power! 


Parliament has made clear in the access 
and privacy Acts that the privacy rights 
of public officials, both elected and 
appointed, are lesser than the privacy 
rights of other individuals. There's no 
evidence, however, that Parliament 
intended to put in the public domain 
every aspect of the working lives of 
public employees. 


Any misguided zeal which treads 
carelessly over the reasonable, 
legislated rights of public officials is 
unlikely to receive a sympathetic 
hearing from the Information 
Commissioner. The legitimate privacy of 
public officials should be protected. 
There is a public interest, after all, in 
keeping persons of honor and integrity 
in public life. 


Money matters 


Like politics and religion, money matters 
can bring people together or can 
polarize people in conflict. The 
commissioner's office hears most often 
from those in the latter state — from 
persons unhappy about a fee charged 
for government information or from 
people who believe that they should pay 
nothing at all, that their fee should be 
legally, reasonably waived. 


Regulations under the Access to 
Information Act are generous to 
applicants. They permit departments to 
charge the most modest of fees. 


A $5 application fee buys five hours of 
public servants’ time to search for 
information and prepare it for release. 

If more time is needed, even the hours 
spent by the most senior official cannot 
ibe charged back to the applicant at any 
rate higher than $10 an hour. ($19,500 
‘for a year’s worth of work!) 


Freedom of information advocates argue 
that this is how things should be. 
Taxpayers pay for information to be 
gathered. They should not pay large 
amounts for its release. Case by case, 
record by record, the argument is 
virtually irrefutable. 


Government departments are much less 
‘persuaded when they see millions of 
dollars worth of information flow out the 
doorway to a single applicant. Revenue 
Canada is among the chagrined. The 
department has estimated that more 
than 400,000 pages of information given 
to a Montreal tax lawyer under access 
law has cost the taxpayer $1.1 million 
more than the lawyer paid for it. 


The lawyer who produces a monthly 
newsletter is not the only person to mine 
government files under present law. 
When a few profit at the expense of the 
taxpayer from the low-cost fee structure, 
is it the fee structure that is in error? The 
issue is complex. Readers of last year’s 
report may recall, a proposed solution: 
value-added, specialized mass 
information should be marketed. The 
thought has sunk in, though the deed’s 
still undone. 


‘In the meantime, the commissioner’s 
office, departments and users of the law 
continue to struggle. It is encouraging 
that some institutions, such as the 
National Archives of Canada, have 
established firm and reasonable 
policies. (see p. 54) It is discouraging 


that others continue to use outlandish 
fee estimates. They become an 
expression of polarization and conflict. 


The Department of National Defence 
(DND) earned the dubious distinction as 
the most bullish fee estimator, citing one 
applicant an amount of $15,000; another 
an estimated $440,000 tab. Its heftiest 
advance bill to an Ottawa journalist was 
in excess of $1 million. The journalist 
asked for information behind the 
decisions to reduce the strength of 
Canada’s armed forces, increase 
reserve troops, slash the number of 
troops in Europe and redeploy much of 
the navy to Canada’s east and west 
coasts. The department also claimed a 
330-day extension to meet the requests. 


The office’s persuasive investigator was 
able to mediate. The department 
agreed to help the journalist narrow the 
request and reduce the cost. The 
journalist maintained he asked for that 
assistance right off, but the department 
refused. This unhappy saga in which 
common sense and co-operation flew 
out the window was, one hopes, the last 
in a series of such tactical errors on 
access law. 


On the opposite tack, the Department of 
Agriculture reasonably found that a 
request for a fee waiver did not meet the 
department's criteria, yet turned around 
and rebated almost half the fee. The 
applicant asked for a $700 waiver on the 
grounds that he planned to make public 
the information he sought on a plant 
virus that infects potatoes. True enough, 
there is great economic interest in the 
health of potatoes in Prince Edward 
Island where he lived and worked. The 
department concluded, however, that 
the virus posed no threat to human 
health, public safety or the environment. 


The complaint investigation found that, 
while the department’s position was 
reasonable, the policy was somewhat 
narrow. The gesture to reduce the fee 
by half was gracious. 


Finally, one agency’s effort to save 
someone a small fee resulted in 
inordinate effort for the RCMP, the 
commissioner’s office and an inordinate 
cost to the taxpayer. 


The police force received two identical 
requests for information — one under 
the Privacy Act, the other under the 
Access to Information Act. As no fee is 
charged for personal information under 
privacy law, RCMP officials returned the 
$5 application fee for the access to 
information request and went ahead 
under the Privacy Act. 


The applicant had no objection. He also 
saved copying charges payable under 
the access law, but not under its privacy 
counterpart. He had no objection until 
he received his records, found portions 
removed and complained to the Privacy 
Commissioner. That complaint still 
pending, he complained to the 
Information Commissioner that his rights 
were denied under access to 
information. He wanted to go to Federal 
Court, an avenue not open to him until 
the Privacy Commissioner ruled on his 
complaint. 


For the sake of $5 and photocopying 
charges 11 months were lost. So too 
was the time of RCMP officers and 
investigators in the offices of both the 
Privacy and Information Commissioners. 


Although the singularly odd case may 
be seldom repeated, it soeaks to the 
persistent need to explain fee policies 
and their implications to applicants. 
When the potential for conflict and 


polarization exists as it does over money 
matters, the soundest of policies poorly 
communicated Is little better than no 


policy. 


Calculating the true costs of an access 
to information regime is enormously 
difficult. Since figures are so unreliable, 
they should all be taken with the 
proverbial grain of. Governments 
opposing or chafing under access 
legislation have a vested interest in 
inflating costs. Supporters of access 
rights, including access to information 
commissioners, may tend to 
underestimate real costs. 


The imponderables are so numerous that 
decent cases can be made for high or 
low figures. It is all but impossible, for 
example, to aggregate with any accuracy 
the Act's cost in public service salaries. 
Relatively few public servants work full- 
time in access to information, though 
many public servants, at all levels, with 
many other responsibilities devote part of 
their time to access issues. 


For most departments, access to 
information costs represent an 
insignificant portion of their budget, 
receiving as they do remarkably few 
requests. Of 157 federal institutions 
covered by the Access to /nformation 
Act in 1991-92, five received half of all 
formal requests (Supply and Services 
Canada, National Archives of Canada, 
Revenue Canada Taxation, Health and 
Welfare Canada, and External Affairs 
and International Trade Canada). Ten 
departments account for 67.2 per cent 
of total requests, now running at some 
10,000 annually. For these biggies, 
administering the Act may pinch, 
especially in days of budget cutting. 
As a percentage of large budgets, 
however, access is small beans. 


Cost calculations should also take into 
account off-setting benefits to the 
treasury as a result of making 
information public. The mere existence 
of the legislation with its possibility of 
embarrassing exposures promotes 
fiscal sobriety and not only in expense 
accounts. 


On the other side of the costs coin are 
offsetting revenues recovered from 
requestors, the $5 application fee and 
the charges imposed for search time 
beyond the first free five hours. The 
Access to Information Act is not, nor will 
it be, a profit centre for government. 
With the notable exception of collecting 
taxes, governments are remarkably 
inept at collecting money for services 
rendered. Experience in Canada and 
elsewhere is similar: money recovered 
from access to information fees 
represents less than one per cent of 
total costs of administering requests. 

| 
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That being so, the obvious question 
must be asked: Is it worth charging fees 
at all for requesting information? No 
Charges are levied, after all, on persons 
who complain to the Information 
Commissioner when their requests for 
information are turned down, or they 
receive a tardy response. Free 
complaint investigations may be the 
biggest bargain in government, 
particularly for frequent complainants. 


Do not read this as a suggestion that 
complainants should pay costs, if only 
when their complaints prove not well- 
founded. The prospect of costs would 
be intimidating. Persons with legitimate 
reason to fight delays or wrongful 
denials of information would be 
frightened away from complaining least 
they lose their case. The anomaly, 
however, is worth noting: fees for long 
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searches when the cause could be bad 
records management; no charge for 
long expensive complaint investigations. 


In theory, the taxpayer who doesn’t use 
the Act shouldn’t subsidize those who 
do. Why shouldn’t business users of the 
Act, by far the largest category of users 
(40.1 per cent) pay something close to 
the real cost of processing their 
requests? For most business users, 
costs would be a legitimate tax 
deduction; user pay is an honourable 
and increasingly tempting policy for 
cash-strapped governments. 


But there are large, if unquantifiable, off- 
setting benefits for all taxpayers in 
opening up government and casting 
light where there had been only 
shadows. The media claims, with some 
justification, that in throwing light they 
serve the public interest. Yet the media 
are business, often big business. Should 
General Motors be charged and not 
Southam News? 


The whole matter of costs leads 
nowhere except to uncertainty and 
contradiction. One principle, however, 
must be asserted and sturdily defended: 
costs should never be used as a 
deterrent to access to information. 


Where there’s a will... 


When a journalist asked the Department 
of National Defence for reports of 
investigations into the February, 1991 
drowning deaths of two Canadian Forces 
seamen an unusual problem emerged 
and a creative solution was found. 


The tragic mishap occurred while 
Master Sean William Hynes and Sub- 
Lieutenant Corey Wells were checking 
the hull of an American ship docked in 
the Portuguese Maderia Islands far off 


the northwest coast of Africa. The 
American vessel, USS Pharris, and a 
Canadian vessel were part of a North 
Atlantic Treaty Organization group 
exercise. 


Standing NATO agreements prohibit 
member countries from releasing records 
without the permission of all nations 
concerned. The prompt response by the 
defence department to the journalist's 
request was to claim all information 
subject to a mandatory exemption in the 
access Act. The law requires officials to 
refuse to disclose anything given in 
confidence by a foreign state or an 
international organization. 


As it turned out, when the journalist 
complained to the Information 
Commissioner a way was found to 
release information while respecting the 
NATO Standing Agreements and 
Canadian law. 


The investigation quickly determined 
that three, not two, investigations had 
been held into the accident. One was 
ordered by the commanding officer of 
HMCS Margaree on which the 
Canadians served. Another was 
conducted by a NATO Combined Board 
of Inquiry put in place by the Atlantic 
Supreme Allied Commander. The board 
included officers of Canadian, U.S. and 
Portuguese forces. The third summary 
investigation was ordered by the 
Commander of the Fifth Canadian 
Destroyer Squadron and carried out 
concurrently with the NATO inquiry. The 
procedure gave Canadian investigators 
access to USS Pharris personnel written 
statements and oral testimony. 


When consent for release of the NATO 
records was not given, the investigation 
turned to the Canadian investigation 
ordered by the HMCS Margaree’s 


commander. It was an all-Canadian 
inquiry. No statements had been taken 
or discussions held with non-Canadian 
members of the NATO Naval Force. 


The department agreed to release the 
bulk of the Canadian report, minus its 
personal information. The 
commissioner's office also learned that 
the department had given the divers’ 
relatives letters that summarized 
findings of the three inquiries and a 
chronology of events. The journalist was 
given the same information. He was 
grateful. 


A congratulatory note arrived at the 
commissioner’s office. “Without the 
Information Commissioner, some of the 
facts about the unfortunate deaths 
would have remained hidden forever,” it 
read. 


Slow and narrow 


Environment Canada was asked for 
information on Canada’s failure to ratify 
the Basel Convention, an international 
agreement on the movement of toxic 
waste. At first it appeared that the 
response might be mammoth. There 
were three years of documents. In the 
interests of costs, the request was 
narrowed to correspondence to and 
from the deputy minister. The response: 
none existed. 


That response might have troubled most 
requestors. In this instance, the thorn 
went deeper because the woman who 
filed the request knew that letters 
existed. She suggested dates on which 
some were sent. Another department 
confirmed her information by locating 
correspondence with its minister. 


Setting aside collective memory failure 
as a possible explanation for the 
department's response, the woman 
complained to the Information 
Commissioner that she suspected 
something far worse was up. 

The investigation confirmed that 
correspondence could be located. It 
was quickly found, although the slow 
process of release had to be undergone 
from the start before the applicant 
received her records. The department's 
explanation for missing the records the 
first time ‘round: the six letters were 
placed in files headed “waste disposal” 
and none used the term Basel 
Convention. 


When a request is made narrow in the 
interests of both parties, the search 
should never be so narrow as to avoid 
locating germane information. The 
problems that could be created in 
confining a search to a very few key 
words Is bound to grow worse when 
information is stored and accessed 
electronically. The good habit of broad 
searches must be acquired. 


Sometimes a silver lining 


On occasion, the disregard for access 
law is so blatant that it can startle 
people in the very institution in which it 
occurs. One such unfortunate incident 
came to light when an appeal was made 
to the commissioner's office of a refusal 
to release information from the 
Immigration and Refugee Board (IRB). 


The silver lining to this dark case was its 
ability to focus the attention of a new IRB 
chairman. It heloed persuade the 
Chairman to review access to 
information practises at the refugee 
board. The review produced excellent 
results. 


The case at hand concerns the taped 
proceedings of a seminar conducted by 
the IRB for its members in Toronto. A 
law professor, a commissioner of the 
Law Reform Commission and a judge of 
the Federal Court of Canada addressed 
the session on decision-making. When a 
request was made for the tapes, they 
were refused. 


The remarks by a lawyer and a law 
reform commissioner were subject to 
solicitor-client privilege, the board 
argued. The judge’s remarks were 
judged to contain advice and were, 
therefore, made totally exempt. The 
most startling aspect of the decision- 
making process on the access request 
came to light during the investigation by 
the commissioner's office. The decision 
to refuse any release was made in the 
abstract. No one had bothered to listen 
to any of the tapes. 


The investigation concluded that no 
solicitor-client privilege existed between 
the law professor and the audience or 
between the law reform commissioner 
and the audience. Even if there had 
been, the presence of the third speaker 
and the moderator, a judge of the 
Federal Appeal Court, disturbed the 
existence of a privileged forum. 


The judge’s comments did indeed 
contain some advice to members. The 
access Act, however, required that the 
board sever it and release what it could. 


The new chairman of the IRB expressed 
regret at the manner in which the 
request was handled and ordered 
immediate release of the tapes and a 
transcript. From a position of apparent 
indifference to the law, the board under 
its new chairman demonstrated new 
regard for the law’s requirements and its 
spirit. 


What’s past is prologue 


As in past years, journalists used the Act 
to get information on the government's 
fleet of cars used by cabinet ministers, 
deputy ministers and some governor-in- 
council appointees. 


After some foot-dragging — some 39 
days after the 30-day response deadline 
— the Department of Supply and 
Services released details of the car 
models, their cost and dates of 
purchase. It held back the names of the 
men and women who were given use of 
the vehicles. It invoked a section of the 
Act which allows officials to refuse to 
release information if the disclosure 
could reasonably be expected to 
threaten individual safety. 


The department had talked over the 
matter with officials of the Treasury 
Board Secretariat. The officials had 
oassed on the concern of the Royal 
Canadian Mounted Police about the 
security of a few ministers and deputy 
ministers. 


When a journalist complained to the 
Information Commissioner that his 
request was denied, an investigation 
was launched. The journalist could 
have been happy with a match between 
car models and the names of officials — 
the specific car for each official wasn’t 
necessary. The department readily 
admitted that information similar to what 
was requested had been released in 
previous years. In fact, it had been 
published in Hansard in June 1991. 


The departmental co-ordinator of 
information requests agreed there was 
no valid grounds for withholding the 
names and promised an expeditious 
release. It was clear that several 
Cabinet ministers and deputy ministers 


had reserved parking spaces in full 
public view — seemingly unconcerned 
of the safety issue in identifying their 
Cars. 


As it turned out, the release was not 
speedy. Within days, the department 
asked for time to correct and verify 
newly discovered inaccuracies in the 
records. Next, it wanted time to create a 
new record. Release dates came and 
went. After considerable prodding, the 
information was released — not too little, 
but too late in the commissioner's view. 
The departmental co-ordinator and staff 
was most co-operative, but decisions 
elsewhere impeded the process. 


On the bright side, a small precedent 
has been upheld; perhaps what's past 
will be prologue to future requests. 


The wrong message 


An author who wanted a copy of an 
agreement-in-principle between the 
federal government and the Woodland 
Cree Band of northern Alberta was 
faced with a needlessly long delay. 
More than a year passed from the day 
the Department of Indian and Northern 
Affairs received his request and the day 
it released the document. 


The author complained in the news 
media that informal attempts to obtain 
information from the department had 
failed utterly. He spoke of his appeal to 
the commissioner's office. The 
message he received from start to finish 
was invariably the wrong one — denial, 
delay, delay. The delay need not have 
been so lengthy. A complete and 
accurate submission by the department 
to the legal branch of the Privy Council 
Office (PCO) might have reduced it 
considerably. 


°CO officials were consulted because 
the department took the position that the 
agreement-in-principle was a Cabinet 
confidence and therefore excluded from 
release under the Act. On the face of it, 
ihe assertion seemed to defy common 
sense. The federal government was not 
the only party to the agreement; Cabinet 
was not the sole owner of the 
information. 


Nevertheless, the PCO legal branch 
later maintained that the information 
given to it by the department led to the 
recommendation it be excluded from 
access under the Act. 


The commissioner's office argued that 
the agreement was drafted by several 
parties — Indian-band representatives, 
Alberta government officials and federal 
authorities. The document was in the 
hands of several organizations outside 
the federal government. What's more, 
the department had made public part of 
its contents months before the author 
made the request. The very public 
disclosure was in a news release. 


The department was persuaded to 
provide the PCO legal branch with this 
additional information. As a result, PCO 
withdrew its advice to withhold the 
agreement. More delay could not be 
avoided. The department had a duty to 
tell other parties to the agreement of the 
request for disclosure and to hear their 
objections. 


In the end, the author received the 
information, less a few words 
legitimately exempted. Unfortunately, 
he also received the wrong message 
that the access Act method of research 
is aS quick as a snail. 
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Not all or nothing 


The Department of National Defence 
(DND) took an all-or-nothing approach 
to a journalist's request for a Board of 
Inquiry report into the October 30, 1991 
crash of a C-130 Hercules aircraft that 
killed five people near Alert. 


Although it was known that the board 
had filed a report — the commander of 
Canadian Forces Base Edmonton said 
he had received it — the department 
refused the request. The refusal was 
based on the fact that the investigation 
was not complete. 


To make matters worse, three months 
after the Ottawa journalist made the 
request, the department held a news 
conference in Winnipeg and disclosed 
significant portions of the report. Still, 
DND refused to release It. 


The investigation showed that senior 
officers in the department were given a 
substantially complete version of the 
inquiry’s findings within a month of the 
fatal accident near the radar station. 
The department's access officials 
(access co-ordinators are sometimes 
the last to know!) were misinformed on 
the report's status. When an 
investigator challenged the department, 
the document was promptly produced. 


Our review showed that much of the 
report could be disclosed without 
infringement on the privacy of 
individuals. It was also possible to 
sever information that could reasonably 
be characterized as advice or 
recommendations — and legitimately 
exempt it from disclosure under the Act. 


The commissioner concluded, and the 
department agreed, that it does not 
matter whether a report is the last word or 
simply the middle word on an issue. A 
department has an obligation to apply the 
law to any record that is requested and 
can be identified. If not all information can 
be disclosed, then the duty is to separate 
what can from what can't. 


One positive outcome: the department 
revised its long-held position of refusing 
to sever and disclose Board of Inquiry 
information that can be released. 


Both public and private 


Documents often contain both public 
and personal information. The challenge 
is to remove information that would 
invade individuals’ privacy before 
releasing the rest of a document. 


Such a challenge was involved when a 
journalist requested reports of all 
accidents in Newfoundland waters in 
1989 and 1990. The Atlantic Pilotage 
Authority which receives the reports 
turned down the request. It cited the 
Privacy Act and the need for consent of 
any ship's pilot who made a report. 


The investigation showed that while the 
reports contain some personal 
information — names of the crew 
members, ships officers and others who 
may be witnesses to an accident — 
much of the document had little or 
nothing to do with privacy. Weather and 
sea conditions, attitude of the vessel, 
circumstances of the accident — these 
details might tell much of the story. 


The Information Commissioner reminded 
the pilotage authority that the Access to 
Information Act not only permits, but 
requires that information that can’t be 
released be severed from information 


that can. In this instance, the names of 
the pilots and their opinions as 
employees of the authority could not be 
protected by the privacy legislation. 
However, the names of others on the 
vessels need not be disclosed. 


With a new and better appreciation of 
the range and limits of the law, the 
Pilotage Authority released enough 
information to satisfy the journalist and 
withheld information to protect privacy. 


Our mistake 


In last year’s annual report, the Bank of 
Canada stood wrongly accused of 
failing to tell Canadians — via the 
government's information index, /nfo 
Source — that access requests to the 
bank varied from the norm. For such 
requests, the cheque to cover the $5 
application fee should be payable to the 
Bank of Canada, not the Receiver 
General of Canada. 


Most departments and agencies direct 
their payments to the Receiver General. 
The bank is the exception because it 
has its own account. 


As it turns out, the bank did not have its 
wires crossed. The commissioner's 
office did. The bank had taken steps in 
good time to ensure that the information 
guide clearly states that the bank 
receives payment. Our apologies. 


The complaint which brought the matter 
to the commissioner’s attention 
hastened corrective action all-round. 
The access application form, directing 
all application fees to be paid to the 
Receiver General was to be revised. 
The commissioner's new information 
brochure has the correct information. 
Soon we'll all get it right. 


Who owns what? 


The Canadian International 
Development Agency (CIDA) hired a 
consultant to conduct a strategic 
‘management review. The consultant 
delivered four interim reports. When told 
by CIDA that a request had been made 
under the access Act, the consultant 
strongly objected to their disclosure. 
me access law holds that government 
departments or agencies cannot keep 

| secret a consultant's report in the way 
that they can if advice is given by public 
servants. 


The investigation raised several points 
for debate. When, for example, is a 
‘report a report? Does the law apply 
when a consultant’s task ends and the 
last word is delivered in a final report? 
Or does the law mean that something 
delivered en route to that destination 
must also be disclosed? 


| If it can be agreed that interim reports 
qualify, another issue emerges. Who 
“owns them? Does the intellectual 
‘property belong to the creator? Or, by 
passing thoughts on to a government 
agency in an interim report, does the 
| Crown gain full ownership? The issue is 
valid because the law also protects third 
parties from the release of information 
that might harm them. But can a 
consultant be such a third party? Can 
disclosure of how a study is done harm 
future business? Or do consultants 
expect too much to be paid to provide 
information and then claim to own it? 

In this instance, CIDA took the position 
that four interim reports should be kept 
secret. The Information Commissioner's 

office thought otherwise. It held the 
Opinion that no exemption was valid on 
a third-party basis. It disagreed with the 
view that interim reports deserved 


different treatment from consultants’ final 
reports. The commissioner received 
submissions and recommended release 
of all four reports. 


During the investigation the final report 
was released. In the end, CIDA also 
accepted the commissioner's 
recommendation and released the four 
documents. The agency, however, did 
not fully accept the arguments behind 
the recommendation. It is unlikely the 
last time the issues will be debated. 


Polls will be polls 


A newspaper reporter filed a request for 
yet another poll on a sensitive issue — 
attitudes in the armed forces towards 
homosexuality and employment of 
homosexual men and women by the 
Department of National Defence. The 
department refused on the grounds that 
the poll was conducted not to establish 
anew policy, but to fight in Federal 
Court. 


The policy against hiring or promoting 
homosexuals was being challenged by 
former soldiers in five lawsuits under the 
Charter of Rights and Freedoms. To 
respond to that challenge, the 
department said it required and 
acquired the poll which was subject to 
solicitor-client privilege. 


Nonsense, said the journalist, who found 
references to the poll in a newspaper 
story. A Member of Parliament, Svend 
Robinson, called the department's 
refusal an abuse of the information law. 
When the government is the client in a 
solicitor-client relationship, “obviously 
the client is in a position to say: Yes, the 
public is entitled to have access to this 
information,” he observed. 


The investigation was made more 
difficult than need be because 
information was held by two different 
divisions of the defence department. 
There was no co-ordination by the 
department's access division. At the 
outset, the department maintained only 
4O pages of five documents were 
relevant. In the end, 800 pages were 
Subject to the review. 


As it happened, the claim for solicitor- 
client privilege vanished for much of the 
material when it was released to lawyers 
who represented the soldiers. The 
journalist later received all that had been 
placed in the legally public domain. 


A reasonable policy 


The National Archives received a 
request for service records of a soldier 
who was killed in action in 1945. The 
request was made by the soldier's 
nephew who was interested in learning 
of his uncle’s duties in the Canadian 
Armed Forces and the circumstances of 
his death. 


The records were found. The nephew 
was informed that a $39 fee would be 
charged for copying the complete 
military personnel file. It contained 195 
pages. 


The nephew complained to the 
Information Commissioner that a fee 
waiver should be applied when relatives 
seek the records of servicemen who 
sacrificed their lives for their country. 
The National Archives does waive fees 
when a request comes from members of 
the immediate family of deceased 
members of the armed forces. Aunts, 
uncles, nieces and nephews are not 
among them. 


The Information Commissioner found 
that the Archive's policy was 
reasonable. Waived fees are born by all 
taxpayers. Parliament has instructed 
government departments and agencies 
to consider recovering costs by 
imposing modest fees. 


A flawed filibuster 


Canada’s access law allows institutions 
of government to take time to search out 
large numbers of records or to consult 
other departments or groups outside 
government that might be affected by 
release of information. In such 
instances, extensions beyond the 30- 
day deadline for response to a request 
are not only legitimate, they are just and 
reasonable. 


The legal loop in the timeline should 
never be used, however, to mount a 
filibuster against a timely release. Yet 
that is what the Immigration and 
Refugee Board (IRB) appears to have 
done when it received a request for a 
transcript or tapes of a workshop held in 
February, 1990 as well as for the names 
of those who attended. 


The board promptly claimed a 60-day 
extension beyond the 30-day statutory 
limit. Then it failed to meet it. Some 112 
days after the request was received, the 
board told the applicant that no 
information existed, at least none that it 
could find after checking with IRB 
offices in Toronto and in Montreal where 
education committee members work. 


The applicant fired back a letter 
requesting confirmation that a workshop 
had, or had not, been held and the 
name of the person who said no records 
existed. IRB officials in Ottawa tried a 
second time to obtain information from 
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officials in Toronto and within days 
Original tapes and a list of workshop 
participants emerged. 


But the tapes that were sent could not 
be deciphered and were returned to 
Toronto for re-taping. Meanwhile, the 
board decided unilaterally to release 
only a transcript and asked the 
applicant for a $600 deposit for 
transcription. More delay of course. 


The commissioner's office immediately 
challenged the decision to require the 
transcription. In the end, the tapes were 
given free of charge to the applicant. 
But much too much time had passed — 
from late October, 1991 to late the 
following September — for a request 
precisely drafted and properly placed. 
The filibuster was not effective. 


Fishing for fishermen 


When a representative of a fisherman’s 
association wanted to fish in the files of 
the Department of Fisheries and 
Oceans, issues of personal privacy and 
public interest surfaced. The 
association wanted the names of 
fishermen in a region whose boats were 
insured by the department. 


The association said that the decline of 
cod stocks had forced fishermen to go 
farther offshore where the dangers of 
foul weather and high seas increase. It 
estimated that two out of three fishermen 
Carried no insurance with the 
department or private insurers. The 
association wanted to cast a safety net 
for its members but first wanted to know 
who carried insurance. Its purpose was 
humane and in the public interest. If 
vessels or lives were lost in an offshore 
disaster, the long-term pain to the 
fishermen’s families could be lessened if 
insurance was carried. 


The department was sympathetic with 
the purpose but believed that to name 
fishermen who carried insurance would 
reveal personal information and violate 
their privacy. It offered to send 
fishermen information from the 
association about the need for 
insurance. 


The investigation showed there were 
several ways to reach fishermen — 
news media, mail and the fisheries 
department's offer. Nor could insurance 
prevent a disaster, the true public 
interest factor. Insurance could only 
mitigate the consequences of disaster at 
sea. The public interest benefit could 
not outweigh the violation of privacy. 


For art’s sake 


Legitimate public interests were pitted 
against one another when the National 
Gallery of Canada accepted a donation 
of 84 pieces of art. The financial press 
questioned the value and a request was 
made for the release of two appraisals. 
The gallery's — and all Canadians’ — 
interest was in building the public 
collection of art at least cost, through 
generous donations from private 
collectors. The federal treasury’s — and 
all taxpayers’ — interest was in ensuring 
that no donor received an overly 
generous tax receipt and potential 
saving on taxes. In the end, freedom of 
information won out. 


The gallery was the grateful recipient of 
a private collection of works by the 
Canadian painter, James W. Morrice. It 
announced the donation in December 
1989 and publicly placed the value of 
the acquisition at $15 million. 


The financial press found the figure to 
be high and suggested its market value 
may have been only $8 million. The 
newspaper stories prompted a request 
for copies of the underlying appraisals. 


The gallery refused to release the 
documents. At the outset, it claimed 
that the release would reveal information 
about the donor’s income tax status and 
violate the protection of personal 
information provisions of the Access to 
Information Act. The complainant had,. 
however, made no request for 
information about personal finances or 
income tax status. She wanted only the 
details of the two appraisals for each 
painting. 


When the investigation was underway, 
the gallery staked out other grounds on 
which to object to the release. It 
suggested that the documents 
contained information of third parties, 
but later agreed that the records did not 
originate with the third party named. As 
to the disclosure of personal information 
of the donor or the appraisers, the 
investigation concluded there would be 
no breach of privacy if the records were 
released. The two appraisers who 
provided the valuations had been paid 
by the gallery and did not qualify for 
protection of the Privacy Act. 


Most important, since it was the gallery 
that had made public the $15 million 
appraised value in a news release, the 
donor’s implicit consent to the public 
announcement could not be refuted. In 
the end, the gallery accepted the 
commissioner's recommendations and 
released the appraisals, citing the 
public interest provision of the Privacy 
Act. 


The immediate postscript to the case 
was another financial press story which 
examined the appraisals and found 
among other oddities that: 


e Appraised values for most 
paintings were higher than the 
highest price ever paid at auction 
for the artist's work. 


e A painting of doubtful authenticity 
was valued at $450,000 to 
$525,000. The gallery dropped it 
from the display collection. 


e Contrary to Cultural Property Boaro 
guidelines, the appraisers were 
long-time friends of the donor. 


e The two appraisal documents 
contained the same errors 
although they bore different dates. 


The second postscript was delivered in 
London, England where the 
commissioner told an audience that work 
was proceeding to protect the public 
purse from potential inherent abuse of 
tax-deductible donations. “It is 
satisfying,” he observed, “to know that 
our Act not only places a rather small 
burden on the federal treasury, but from 
time to time it can ease the treasury’s lot.’ 


In his own hand 


The commissioner's office is always 
aware of the need to protect personal 
privacy. The access law does not allow 
the right-to-know to run pell mell over 
privacy rights. It tells government 


agencies and departments that they 


must withhold personal information and 
gives guidance as to what it might be — 
a medical history, an employment 
record, an address, fingerprint or blood 
type. In many instances, what is 
personal is clearly personal. 


What about handwriting? If letters were 
pulled from a drum, all personal details 
removed, the remainder sent to Australia 
te never returned or matched with 
known handwriting, would the personal 
script alone be a private identifier? Ifa 
nameless handwritten memo were 
released in a small office, would 
handwriting, regardless of words, be 
revealing? 


‘The case of an access request for all 
records related to a job competition in 
the Department of Fisheries and Oceans 
raised the dilemma. There had been 
a written and oral tests. The 
department refused the information in 
‘either form. 


The commissioner's office found the oral 
tests results posed fewer problems. 
Notes taken by job competition board 
members were first checked for 
personal information that would disclose 
ithe identity of the speaker. The balance 
of the notes were found to be 
‘releasable. The department at first 
‘objected, then agreed and released 
some portions, holding firm in the belief 
that the handwritten tests would easily 
‘expose the job candidates’ identities. 
The commissioner's office agreed. 


In many instances, handwriting can be 
_an identifying symbol more personal 
and better known than a PIN or SIN 
‘number. Should the department then 
agree to transcribe handwriting to 
‘typewritten text? Can handwritten 
‘correspondence ever be released? 
Answers to these questions will depend 
On individual cases. No easy 
‘generalizations are possible. The irony 
‘is at the very time when word 
‘processors are proliferating, handwriting 
is belatedly put to the test. 


Inside out 


Sometimes a problem in administering 
the access law is the result of flawed 
thinking. A department can be correct 
in its instinct but apply the wrong 
section of the legislation. That was the 
case when Health and Welfare Canada 
(HWC) claimed exemption for records 
on anerve agent antidote, HI-6. 


The department explained that records 
could not be released because the 
information was supplied by a third 
party. Its disclosure might cause 
financial loss to that party. The flaw was 
in thinking that an exemption for third 
parties outside the government 
somehow applied. The information was 
very much an inside affair. The 
investigation quickly determined that the 
third party was the government's own 
Department of National Defence. 


Access legislation also provides 
protection for trade secrets, scientific 
data or other valued information that 
belongs to the government. HWC 
officials took a second look and applied 
the correct section of the law, then 
released some information. What it held 
back was denied properly to protect the 
government’s economic interests or 
advice. 


In mint condition 


When the Royal Canadian Mint was 
asked for information on the dollar coin 
and commemorative quarters, the 
response was less than sterling. A 
person asked for the cost of producing 
the coins. The Mint replied that the 
records could not be released because 
it might be contrary to the country’s 
economic interests. 


A section of the access law defends 
those interests. It is not good enough, 
however, that departments or agencies 
believe information might harm them. 
The onus is on the department to 
demonstrate a reasonable likelinood. 


Worse still, the investigation found that 
the Mint did not have the requested 
information, although with some effort it 
could be extracted from existing 
records. The Mint had given the false 
impression that records existed, but 
were exempt. 


The investigation made a difference. 
The Mint more than complied. It 
reviewed monthly billings and extracted 
average costs. It provided the answer 
in a letter. 


Nothing personal 


On occasion, access-to-information 
requestors chase one another. With 
businesses filing more than 6,000 
requests every year, it’s not Surprising 
that businesses would want to inquire 
about inquirers into their business. 


When Health and Welfare Canada 
received a request for the name of the 
company that asked for and received 
information on a drug product, it refused 
disclosure on the grounds that personal 
information would be revealed. It 
considered the name of a company or 
the title of a corporate officer applying 
on its behalf to be personal information. 


The Information Commissioner’s office 
(and the Privacy Act) did not agree. The 
department agreed to look again at its 
ruling. The second look resulted in the 
release of the name of the corporate 
official who had filed the request and the 
corporation he represented. 
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Far and wide 


A former employee of Revenue Canada — 
who had his own business wanted 
information that the department's customs 
and excise staff held on his company. It 
wasn’t his first request. Approximately 
4,400 pages had been released under 
three prior requests under the Access to 
Information Act. Still, he believed that 
documents were missing. The 
investigation showed that he was correct. 


The department provided 21 pages of 
new records and indicated that no 
customs and excise file could be 
located under his company’s name. 
Information released earlier had come 
from the files of the company’s clients. 


As it turned out, overlooked files — 
roughly six inches of them — were held 
by a senior official in a regional office. 
The records were shipped to head- 
quarters’ staff who then had the task of 
cross-referencing documents to avoid 
duplication with the 4,400 pages that 
had been made available. 


At the end of the exercise, more 
information was released. Much of it 
was correspondence between the 
former employee and the department. 
Staff in the regional office believed that 
no one would want to receive his own 
letters — an assumption which should 
never be made on behalf of anyone who 
files an access to information request. 


More troublesome still was the 
demonstration that department officials 
can overlook substantial holdings 
located in a regional office unless given 
good direction to broaden their search. 
There would be no difficulty with files 
maintained in regional offices if the 
material was cross-referenced in a 
central registry. 


The legislation takes no notice of 
geography. It requires that a search, 
whenever necessary, be cast far and 
wide. 


Not a big secret 


‘A request for all records in a specified 
file on an airline met with Transport 
Canada’s refusal to disclose one 
‘substantive chunk of information and 
‘one item so publicly visible that refusal 
seemed ludicrous. When the man who 
filed the request learned what it was — 
a safety card like the ones found in 
every airline seat pocket — he declined 
to oursue it. The commissioner's office 
agreed thoroughly: The Access to 
Information Act is not to be used to 
obtain information already publicly 
me vable: 


The substantive information concerned 
‘the names of the airline's check pilots — 
ithe pilots who keep tabs on the 
flightdeck crews’ skills for the airline and 
‘for the Transport department. The 
department argued that the information 
was personal and should not be 
released. The complaint to the 
commissioner's office argued that the 


= 


privacy protection could not prevail 
because check pilot status was a 
discretionary benefit of a financial 
nature. Under the access Act, personal 
information clearly within that category 
must be released. 


The investigation confirmed Transport 
Canada’s view that to release the names 
of check pilots would reveal personal 
information. Though Transport Canada 
gives the airline’s check pilots the 
responsibility to keep watch on crew 
skills in the flight decks, it does not give 
financial compensation to the sky’s 
watchdogs. 
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Public Affairs 


Face to face, phone to phone, 
fax to fax 


How pleasing it would be to report that 
most Canadians have a good grasp of 
access to information law and the 
commissioner's role as its ombudsman. 
Unhappily, among the thousands who 
call the commissioner’s office, that is not 
the case until they receive good, clear 
information. 


Few callers have an inkling of what 
information they are entitled to under the 
law — and what they are not. Many 
believe, falsely, that it is an arduous task 
to file an access to information request. 
One caller went so far as to check the 
wrong-headed advice she had received 
from a department official. She had 
been told that a trip to a lawyer was the 
first step in filing an application! If that 
were the case, then the principle of 
open government indeed would suffer 
severely. The number of law firms that 
also call for advice, information and 
copies of legislation, is in itself a 
worrisome sign that many more 
Canadians may also believe falsely that 
a lawyer's help is required. 


Just as worrisome is the clear evidence 
that almost a decade after the law came 
into force, confusion still abounds about 
the commissioner’s office. Each year 
thousands call in the hope that they 
have reached a government-wide 
information dispensary. This year there 
were 7,926 of those calls from across 
the country. The callers were referred to 
Reference Canada. 


There is simply no evidence that a 
public education mandate for the 
commissioner's office is any less 
needed today than five years ago. 


At that time, the government pledged to 
amend the Access to Information Act to 
provide one. The commissioner’s office 
has not, however, waited idly. 


This year in publications, the office’s 
consolidated version of the law stayed in 
strong demand among lawyers, 
journalists, and others. Among them 
were scores of government officials who 
wanted to educate their colleagues. 
Good education, both inside and 
outside government, can only reduce 
the number of misunderstandings and 
forestall appeals to the office. Good 
public affairs is preventive medicine. 


For callers who want a brief “how-to” 
guide to using the law — from first 
request to last appeal — the office 
produced a simple brochure. Work also 
began on a guide to the rights and 
obligations of third parties to requests 
for government-held information. The 
commissioner's office now finds that 
considerable time is spent giving third 
parties the same information by letter or 
over the telephone. Good public affairs 
is a time-saver. 


The chief message bearer, the 
Information Commissioner, was invited 
to speak to formal gatherings of 
Canadian ombudsmen, lawyers, 
bankers, academics, government 
information co-ordinators and university 
students. He appeared before the 
Standing Committee on Justice and 
Solicitor-General. He responded to 
journalists’ requests for interviews. 


Elsewhere, the great value of the 
commissioner's experience as arbitrator 
both in privacy and freedom of 
information matters was also 
recognized. Organizers of the 
International Seminar on Statistical 
Confidentiality persuaded him to travel 
to Dublin to soeak. When it came time 
for British advocates of freedom of 
information to meet prior to second 
reading of a bill before the British 
Parliament, the Canadian Information 
Commissioner was one of two 
international speakers. His soeech was 
well quoted in debate in the British 
House of Commons and in the Canadian 
oress. 
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In the interests of taking the message 
directly to more Canadians in the tenth 
year of this country’s access to 
information law, the commissioner plans 
to visit each region of the country — 
some large cities, some small 
communities — at least once during the 
12-month period. 


Corporate Management 


Corporate Management provides both the Information and Privacy Commissioners 
with financial, personnel, administrative, informatics and library services. 


Finance 


The offices’ total resources for the 1992-93 fiscal year were $6,761,000 and 85 
person-years, an increase of $70,000 and three person-years over 1991-92. 
Personnel costs of $5,351,077 and professional and special services expenditures of 
$642,835 accounted for more than 88 per cent of expenditures. The remaining 
$765,086 covered all other expenses. 


The following are the Offices’ expenditures 
for the period April 1, 1992 to March 31, 1993” 


Corporate 

Information Privacy Management Total 
Salaries 1,923,405 2,066,562 609,110 4,599,077 
Employee Benefit 
Plan Contributions 306,000 342,000 104,000 752,000 
Transportation and 
Communication 36,468 OG 7 22 134° 407, 267,297 
Information 26,954 69,435 2,242 98,631 
Professional and 
special Services 402,524 107,240 1S 0G 642,835 
Rentals 9,275 66 12107 21,448 
Purchased Repair and 
Maintenance 14 fe 790 Zoro 41,059 
Utilities, Materials 
and Supplies 18,887 115762 36,841 67,490 
Acquisition of Machinery 
and Equipment 86,709 47,680 130)192 264,581 
Other Payments 2,434 1 Az5 671 4,580 
TOTAL Beciaia 2140 (ee 1,187 852 6,758,998 


“Expenditure figures do not incorporate final year-end adjustments reflected in the 
Office’s 1992-93 Public Accounts. 
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Personnel 


The unit provided support for 
restructuring both commissioners’ 
offices and began to implement the 
government-wide classification 
simplification project. The offices 
approved a new policy on leave and 
introduced an employee assistance 
program. 


Administration 


Office accommodation was reviewed 
and improvements were made. In 
addition, new government initiatives to 
speed up the procurement of goods and 
services were put in place. 


Informatics 


The offices received funds to update the 
case management system. A local 
network was established and new office 
automation tools were introduced. 
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Library 


The library provides interlibrary loan 
services, conducts manual and 
automated reference and research, and 
maintains subject-oriented media 
monitoring files. In addition to 
information on freedom of information, 
the right to privacy, data protection and 
the ombudsman function, the library has 
a special collection of Canadian and 
international ombudsmen’s reports and 
departmental annual reports on the 
administration of the two Acts. The 
library is open to the public. 


During the year, the library acquired 
some 560 new publications and 
answered 1,006 reference questions. 


Organization Chart 


Deputy Information 
Commissioner 


Director general 
Investigations, 
Reviews 


Legal 
Advisors 


Director general 
carnanate Public Affairs 
Management Officer 
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“The purpose of this Act is to extend the 
present laws of Canada to provide a 
right of access to information in records 
under the control of a government insti- 
tution in accordance with the principles 
that government information should be 
available to the public, that necessary 
exemptions to the right of access should 
be limited and specific and that deci- 
sions on the disclosure of government 
information should be reviewed inde- 
pendently of government.” 


Subsection 2(1) 
Access to Information Act 


The Honourable Roméo LeBlanc, PC 
The Speaker 

The Senate 

Ottawa, Ontario 


June 1994 


{ 


Dear Mr. LeBlanc: 


I have the honour to submit my annual report to Parliament. 
This report covers the period from April 1, 1993 to March 31, 1994. 


Yours sincerely, 


foo 


John W. Grace 


| The Honourable Gilbert Parent, MP 
The Speaker 

| House of Commons 

| Ottawa, Ontario 


June 1994 


| Dear Mr. Parent: 


| Ihave the honour to submit my annual report to Parliament. 
| This report covers the period from April 1, 1993 to March 31, 1994. 
Yours sincerely, 


poe 


John W. Grace 
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Mandate 


The Information Commissioner is a spe- 
cial onbudsman appointed by 
Parliament to investigate complaints that 
the government has denied rights under 
the Access to Information Act — 
Canada’s freedom of information 
legislation. 


Passage of the Act in 1983 gave 
Canadians the broad legal right to infor- 
mation recorded in any form and con- 
trolled by most federal government 
institutions. 


The Act provides government institu- 
tions with 30 days to respond to access 
requests. Extended time may be 
claimed if there are many records to 
examine, other government agencies to 
be consulted or third parties to be noti- 
fied. However, the requester must be 
notified of these extensions within the 
initial timeframe. 


Of course, access rights are not 
absolute. They are subject to specific 
and limited exemptions, balancing free- 
dom of information against individual 
privacy, commercial confidentiality, 
national security and the frank 
communications needed for effective 
policy-making. 


Such exemptions permit government 
agencies to withhold material — often 
Prompting disputes between applicants 
and departments. Dissatisfied appli- 
cants may turn to the Information 
Commissioner who investigates appli- 
cants’ complaints that: 


e they have been denied requested 
information; 


e they have been asked to pay too 
much for copied information; 


e the department's extension of more 
than 30 days to provide information 
is unreasonable; 


e the material was not in the official 
language of choice or the time for 
translation was unreasonable; 


° they have a problem with the /nfo 
Source guide or periodic bulletins 
which are issued to help the public 
under the Act; 


e they have run into any other 
problem using the Act. 


The commissioner is independent of 
government and has strong investigative 
powers. These are real incentives to 
government institutions to adhere to the 
Act and respect applicants’ rights. 


Since he is an ombudsman, the com- 
missioner may not, however, order a 
complaint resolved in a particular way. 
Thus he relies on persuasion to solve 
disputes, asking for a Federal Court 
review only if he believes an individual 
has been improperly denied access. 


Towards A Better Law 


Between the idea 
And the reality 
Between the motion 
And the act 
Falls the shadow 


Ten Years and Counting 


This reporting year, 1993-94, marks the 
10th anniversary of the Access to 
Information Act. Though a decade is not 
long in the life of a law, its 10th year was 
a milestone, as it was for the country. 
The same reporting year saw the end of 
the 34th Parliament, a general election, 
and the defeat of the party — the only 
party, until now, which has had the 
“oleasure”, more or less, of governing in 
the open. 


The relationship between the govern- 
ment of Brian Mulroney and the access 
law was anything but comfortable. It got 
off the rails almost from the start. The 
then Prime Minister was personally 
wounded when records of what 
appeared to some as extravagant travel 
costs were released. As is often the 
case, other ministers, too, cooled 
towards that which the Prime Minister 
saw fit to disparage, at least in private. 


The chill was made more frigid by a let- 
ter which came to be known as the 
“check with Fred” letter. It was sent by 
the Clerk of the Privy Council to two 
deputy ministers instructing them to 
consult with the Prime Minister's Office 
before releasing information relating to 
the Prime Minister. In no time at all, it 
seemed, the government lost patience 
with the access legislation. 


This antagonism had an unfortunate, 
trickle-down effect. By order-in-council, 


— The Hollow Men, T.S. Eliot 


governmental responsibilities for the Act 
are split between the Justice depart- 
ment and the Treasury Board. As a 
result, the Minister of Justice has the 
mandate to propose changes to the leg- 
islation as well as to provide legal 
advice to departments covered by the 
Act. The President of the Treasury Board 
has authority for day-to-day administra- 
tion of the legislation across government 
institutions, issuing policies covering the 
Act's interpretation and implementation, 
as well as broader information policies. 
Add to this already diffused responsibil- 
ity, the Privy Council Office (the Prime 
Minister's department) which decides 
what is, or is not, a Cabinet confidence 
and exercises a pervasive influence by 
demonstrating its attitude towards the 
legislation. 


All of which to say that there was and is 
a lack of clarity and focus in ministerial 
leadership which has slowed progress 
on information policy issues and, in its 
worst guise, served to signal to an 
already reluctant and nervous bureau- 
cracy — access challenges old ways — 
that openness was not the order of the 
day. 


such an unfortunate signal undermined 
one of the Act’s most important provi- 
sions: subsection 2(2). That provision 
says that the Act is intended to comple- 
ment, not replace, other ways of provid- 
ing information to the public. The 
amendment was added at the commit- 
tee stage. All parties urged that the Act 


become a powerful impetus and new 
standard for encouraging government to 
embrace openness beyond the some- 
times narrow provisions of the law and 
release a wide range of information 
informally rather than waiting for the 
filing of a request. 


Alas, guided by often hostile ministers 
and a foot-dragging bureaucracy, some 
departments began to manage exemp- 
tions rather than promote openness. 
Access to some information previously 
routinely available was shut down, 
ostensibly to protect the privacy of 
individuals or private corporations. 
Politicians and bureaucrats looked to 
the access law with its, at times, legalis- 
tic, ponderous approach, as the base- 
line for responding to the public. One 
ploy, used in the Privy Council Office 
and elsewhere, when dealing with a 
troublesome client was to force the 
individual to make a formal request 

and to draw out the process as long 

as possible. 


In the late 1980's, the resulting foot- 
dragging led to a legal shooting war in 
court with Canada’s first Information 
Commissioner. Some 45 cases were 
taken to the Federal Court. As a result, 
respect for the law diminished in all 
quarters. To this day, some officials 
have no hesitation in admitting, even 
advocating, that important matters sim- 
ply be not written down or preserved. 
Too often, the influential voices of the 
Justice department and the PCO are 
raised in support of what the Act can 
keep secret, not what should be made 
accessible. Indeed, in 1992, the pre- 
sent Information Commissioner had to 
sue Prime Minister Mulroney in order to 
compel disclosure of public opinion 
poll results. 


Another early victim of government 
timidity in facing up to the rigors of 
openness was a public education pro- 
gram which might have better informed 
the public of its new access rights. This 
task was to be Treasury Board's. The 
government decided, however, that it 
could not be undertaken because the 
risk was too great. Horror of horrors, the 
campaign might be successful! More 
Canadians might use the Act to the 
greater irritation or embarrassment of 
members of the government. 


The first decade has shown that a gov- 
ernment bent on secrecy can certainly 
diminish the effectiveness of the access 
law. But it has also shown that, in the 
end, an intransigent government can 
only put off, not prevent, disclosure. 
Moreover, there is a political price to be 
paid by a government which does not 
respect the public’s right to know. 


This report comes not, however, to bury 
Caesar but to throw a challenge to a 
new government: Have the self-confi- 
dence to be scrutinized and the fortitude 
to be forthright. No government can 
safely or successfully ignore the truism 
that an accountable government Is an 
open government. That conviction, to 
Canada’s great credit — only a dozen 
countries have access legislation — has 
the backing of law. 


This report also comes to say that the 
Access to Information Act is irreversibly, 
relentlessly, and indispensably, trans- 
forming the old, closed, bureaucratic 
culture. The Act’s many highly visible 
achievements far outweigh the disap- 
pointments. 


A day seldom goes by without stories in 
the news media, courtesy of the access 
law, providing the public with informa- 
tion which otherwise would have never 


seen the light of that day. A sampling: 
the Prime Minister, in putting a prison in 
his riding, has overruled the advice of 
corrections officials; health officials have 
concerns about the safety of breast 
implants; there are revealing federal 
audits of meat packing plants, airlines 
and prisons; the military is confronting 
shortcomings in the Canadian Airborne 
Regiment; and ministers and public 
officials are renovating their offices at 
public expense. 


But the record of the law is not mea- 
sured simply by the number and impor- 
tance of stories in newspapers or on 
television based upon information 
obtained under the Act. The media 
accounts for only 10 per cent of all for- 
mal access requests. Over the years, 
businesses filed 55 per cent of all 
requests; the general public about 25 
per cent. In total, some 100,000 formal 
requests were made during the law’s 
first decade. Some 10,000 access 
requests a year make the government 
enormously more accountable to, of all 
things, the public. 


The Economist voiced its view recently 
that the British public service (which 
was, after all, the great Canadian model) 
has been dedicated to the concept of 
public service as an abstraction, nota 
reality. In failing to put this abstraction 
“Into service to the individual citizens”, 
The Economist concluded the public 
service has grown “notoriously ponder- 
Ous and customer-unfriendly ... run for 
the convenience, first and foremost, of 
civil servants themselves.” It is no coin- 
cidence that Britain is still without a free- 
dom of information regime. In Canada, 
Our law is helping to change that old 
Culture. Public service life in Canada is 
now a little uncomfortable at times, a 
little less cozy for the Sir Humphrey's 

of the world because of access to 


information. Yet openness provides the 
incentive to make service to the public a 
real priority. 


The Case for Reform 


Though the governments and bureau- 
crats have some way to go before 
openness becomes second nature, the 
old culture is a-changing. In fact, the 
greatest challenge today comes not 
from the residual twitches of dying old 
ways but from the rapid and dramatic 
advances in information technology. 
Ten years ago, government records 
were primarily paper records. That is 
rapidly changing, of course, and therein 
lies the new challenge. The access law 
has some catching up to do if our 
access rights are to remain vibrant into 
the next century. 


When government records were primar- 
ily paper records — billions of them 
scattered in thousands of file rooms 
across the country — most of them were 
of scant value to anyone but govern- 
ment officials. For practical reasons, the 
data in paper files could not readily be 
inventoried, classified, massaged, 
updated and transmitted. The 
advances in information technologies 
have changed all that. The uses to 
which data can be put today are limited 
only by the inventiveness of the pro- 
grammers. 


In computerized form, the government’s 
information holdings have real value to 
others. Information has become “trade- 
able data” and that fact, together with 
cash-pressed governments’ search for 
new revenue, has generated a new 
threat to the right of access. The danger 
is that price will become a new barrier to 
access. 


Until now, the right of access has not 
been significantly limited by one’s ability 
to pay. The $5 application fee is cer- 
tainly not prohibitive; nor, usually, are the 
photocopy charges (20 cents per page) 
and search and preparation time fees 
($10 per hour after the first five free 
hours). As well, fees are often waived 
and complaints of high fees can be laid 
before the Information Commissioner. 
Many, if not most, requesters under the 
access law pay no fees beyond the initial 
$5. Treasury Board estimates that the 
average amount of total fees paid 

per request is $12. 


Here’s the new catch. The government 
maintains that every data base treated 
as “tradeable data” and made available 
for purchase either directly by govern- 
ment or through third parties via licens- 
ing arrangements is no longer subject to 
the access law. By virtue of subsection 
68(a), which states that the law does not 
apply to “published material or material 
available for purchase by the public’, 
vast amounts of information may be put 
beyond the reach of the Access to 
Information Act. 


Here, there are no controls, except 
market controls, on what the government 
may charge for the information. Let it be 
recalled that for most government infor- 
mation, the market is a monopoly market 
buttressed by Crown copyright. All the 
conditions are present for the extraction 
of monopoly profits from those interested 
in government information. For the same 
reasons that monopoly local telephone 
service, cable television, gas and hydro 
require regulatory supervision, our 
national stockpile of information cries out 
for preservation and protection in the 
public interest. 


In the absence of controls, the egalitar- 
ian thrust of our access law could be 


undermined. Access to government 
information should not become depen- 
dent on ability to pay or technological 
know-how. As the Commissioner has 
been urging for three years, now is the 
time to prevent creating a society of 
information haves and have-nots — 

a society of information lords and 
peasants. 


This 10-year anniversary report, then, 
looks to the future rather than attempts 
a more conventional retrospective of the 
first decade. (Decade-enders are 10 
times more boring than year-enders. ) 
But this is not a “futures” study whose 
usefulness depends upon guessing righ 
about the great unknowable: the market 
for the gee-whiz technology summed up 
by the lazy, tedious, stupefyingly vague 
cliché, “information highway”. 
Remember Telidon? 


Measure by Measure 


What follows here is the result of apply- 
ing the experience and the lessons of 
the Act’s first decade: a series of 
specific recommendations for a renewec 
(not re-invented) Access to Information 
Act for the next decade. The result is no 
as exciting aS musings on what has 
already been called the “information 
superhypeway’. But as a result of this 
report being relentlessly and perhaps 
boringly specific, Parliament and the 
government might be more tempted to 
take on the task in the knowledge that 
the real work has largely been done. 


The last parliamentary review of the 


legislation was undertaken in 1985 and 


1986 by the House of Commons 
Standing Committee on Justice and 
Solicitor General. The resulting unani- 
mous report, Open and Shut: Enhancinc 
the Right to Know and the Right to 


Privacy made a large number of useful 
suggestions for both legislative and 
policy amendments. In its response, 
Access and Privacy: The 
Steps Ahead, the govern- 
ment of the day chose not 
to proceed with any pro- 
posed amendments, pre- 
ferring instead 
administrative policy 
solutions, with an over- 
whelming emphasis on 
privacy issues. 


Some seven years later, 

most of the sensible recommendations 
for change recommended by the 
committee still cry for inclusion in an 
amended access law. But the passage 
of time has brought a host of new chal- 
lenges to our access rights. The earlier 
modest recommendations no longer 
suffice. 


While that Act has served well in enshrin- 
ing the right to know, it has also come 

to express a single-request, often con- 
frontational approach to providing 
information — an approach which is too 
slow and cumbersome for an information 
society. The legal advances made by 
the legislation should, of 


Recommendation 1 


A parliamentary 
committee be 
mandated to study and 
to propose 
amendments to the 
Access to Information 


undertaken as an important part of the 
revitalization of the political process and 
the renewal of Canadian democracy. 

To that end, it is recom- 
mended that a parliamen- 
tary committee be 
mandated to study and to 
propose amendments to 
the Access to Information 
Act. (recommendation 1) 


This report also makes a 
plea for government 
leadership in support of 
the value of openness. In 
particular, the Prime Minister should give 
specific written direction to his ministers 
and senior officials that public access to 
government information is not to be 
unreasonably delayed or denied. The 
clear direction should be: Find a way to 
release information, not a way to with- 
hold it. It is especially important that the 
Minister of Justice and the Clerk of the 
Privy Council, by example, put an end to 
the obfuscation and obstruction which 
has been seen at the top for too long. 
(recommendation 2) 


It is time too, for the Prime Minister to 
name a single minister, preferably the 
President of the Treasury 


course, be preserved as 
the ultimate guarantee of 
information access for the 
citizen. But, those princi- 
ples should now be 
buttressed by new mea- 
sures that acknowledge 
the broader importance 
and role of federal gov- 
ernment information in 
Canadian society. 


The principal plea of this 


Recommendation 2 


The Prime Minister 
give specific written 
direction to his 
ministers and senior 
officials that public 
access to government 
information is not to 
be unreasonably 
delayed or denied. 


Board, to be responsible 
for the Access to 
Information Act — all of 
it, its administration and 
policy. 
(recommendation 3) 


To make the bureaucracy 
reflect the new leader- 
ship, it would make sense 
to sever the Information 
Law section of the 
Department of Justice 


Annual Report is that the Access to 
Information Act be reformed to include 
those measures. Reform should be 


from its present department (and from its 
inherent conflict-of-interest) and merge it 
with the Information, Communications 


and Security Policy Division of the 
Treasury Board Secretariat. This 


expanded unit would pro- 
vide a locus of real leader- 
ship on information policy 
to public officials and 
practical advice to the 
community of access 
co-ordinators. Most 
important, this unit would 
be a much-needed coun- 
terweight to the powerful, 
yet heavily legalistic, influ- 
ence which Justice, in its 
legal advisory role, exerts 
over all departments. 
(recommendation 4) 


Government information as 


a national resource 


The great lesson to be drawn from the 
access law's first decade is clear: to 
enhance open and accountable govern- 
ment in the next century, the Access to 


Information Act must 
become more than the 
mechanism by which indi- 
vidual access requests 
are made and answered. 
To accomplish this, three 
essential principles 
should be enshrined in 
law. These are: 


1. Government informa- 
tion should be gener- 
ated, preserved and 
administered as a 
national resource. 


2. Government should 
be obliged to help the 


public gain access to its national 


information resource. 


Recommendation 3 


The Prime Minister 
name a single minister, 
preferably the 
President of Treasury 
Board, to be 
responsible for the 
Act’s administration 
and policy. 


Recommendation 4 


The Information Law 
section of the 
Department of Justice 
be severed from that 
department and 
merged with the 
Information, 
Communications and 
Security Policy 
Division of the 
Treasury Board 
Secretariat. 


openness. 


Creating the records; their care 
and safekeeping | 


or Garey | 


3. Government information should be 
readily accessible to all without 


unreasonable 
barriers of cost, time, 
format or rules of 
secrecy. 
(recommendation 5) 


Broadening the access 
law in these three ways 
would make Canada’s 
national information pol- 
icy compatible with the 
public's right to know. To 
reflect this important 
goal, an appropriate new 
name for the Act would 


be the National Information Act, Open 
Government Act, or the Freedom of 
Information Act. 

(recommendation 6) 


To accept the notion that 
government information | 
is a national resource is | 
to acknowledge its value’ 
To acknowledge its value 
is to see the need to | 
ensure Its creation and tc 
safeguard it. | 
Implementing the first 
principle calls for new, 
clear and comprehensive 
rules for the creation anc. 
safekeeping of informa- | 
tion. These rules would | 
rebuke the disdainful 

practice of some officials. 
who discourage the cre- 


ation and safekeeping of important | 
records in order to avoid the rigors of 


The Archives Act should be amended 
specifically to impose the duty to create 
such records as are necessary to docu- 


ment, adequately and 
properly, government's 
functions, policies, 
decisions, procedures, 
and transactions. A duty 
to create records has 
been imposed on the 
United States federal 
government by the 
Federal Records Act. 
(recommendation 7) 


New applications of tech- 
nology — E-mail and | 
computer conferencing 
— allow data to be 
quickly created, transmit- 
ted, processed and ana- 
lyzed. They also allow for 
easy disposal of informa- 
tion. The Archives Act 
requires that government 
records be preserved. 

It should also include 
explicit provisions for the 
retention of computer 
communications, includ- 
ing E-mail, once the infor- 


mation has been created. While it is 
unlikely that all such messages are 
important enough to be kept for the 


public record, decisions 
about preservation or 
destruction should be 
made by archivists, the 
guardians of our 
collective memory. 
(recommendation 8) 


The need to keep, at least 
for a time, all messages 
on these systems stems 
directly from the notion of 
Open and accountable 
government. To give the 


— 


Recommendation 5 


Three essential 
principles be 
enshrined in the access 
law. They are: 


1. Government 
information should be 
generated, preserved 
and administered as a 

national resource. 


2. Government should 
be obliged to help the 
public gain access to 
our national resource. 


3. Government 
information should be 
readily accessible to all 
without unreasonable 
barriers of cost, time, 
format or rules of 
secrecy. 


— 


Recommendation 6 


An amended Access to 
Information Act be 
more appropriately 
named the National 
Information Act, the 
Open Government Act 
or the Freedom of 
Information Act. 


official who created or received a 
message unfettered choice about its 
destruction would clearly jeopardize 


accountability. The lran- 
Contra scandal provided 
a lesson. E-mail mes- 
sages retained ona 
backup file that had 
been created to protect 
against power surges 
ultimately confirmed and 
informed the public 
about U.S. arms sales to 
lran and the diversion of 
funds to the Nicaraguan 
Contras. 


Among important 
records not now kept are 
discretely held copies of 
documents released 
under the access law. 
That should change. All 
government institutions 
should be required to 
maintain a public register 
containing all records 
which have been 
released under the 
access law. Why should 
subsequent requesters 


have to wait unnecessarily, and pay 
again, for information which someone 
has already received? 


(recommendation 9) 


Creating pathways 
to information 


The national information 
resource is vast; So vast 
that without a navigation 
system it will be of little 
use to the public. Open 
and accountable govern- 
ment requires public 


pathways to information and more 
It requires that government actively 


disseminate some infor- 
mation. There should be 
an obligation on govern- 
ment to release routinely 
information which 
describes institutional 
organizations, activities, 
programs, meetings, 
systems of information 
holdings and which 
inform the public how to 
gain access to these 
information resources. 
This obligation to dissemi- 
nate should extend also 
to all information which 
will assist the public in 


exercising its rights and obligations, as 
well as understanding those of govern- 
ment. (recommendation 10) 


(recommendation 11) 


This recommendation is not earth- 

In 1988, the Government 
Communications Policy was approved 

It spells out depart- 
ments’ duty to provide accurate, 
complete, timely, relevant and under- 
standable information about government 
policies, programs and services. 


shattering. 


by Treasury Board. 


It charges departments 
with disseminating infor- 
mation, including data 
bases, without reference 
to the Access to 
Information Act. 


Unfortunately, the policy 
is internally inconsistent. 
A caution on cost is a 
powerful countervail. The 
policy enters this caveat 
to the responsibility to 
inform: 


Recommendation 7 


The Archives Act be 
amended to affirm 
government officials’ 
duty to create such 
records as are 
necessary to document, 
adequately and 
properly, government’s 
functions, policies, 
decisions, procedures 
and transactions. 


Se ee 


acCéss. 


Recommendation 8 


The Archives Act be 
amended to include 
explicit provisions for 
the retention of com- 
puter communications, 
including E-Mail, fol- 
lowing their creation. 


tion to the public should be enshrined in | 
law, alongside measures to ensure that — 
pricing does not become a barrier to 


Eliminating barriers to access 


the provision of information is costly 


and should be undertaken only where | 


there is a clear duty to 
inform the public or 
where the user is willing | 
to pay for it. The full cos: 
of providing information | 
to serve proprietary inter’ 
ests of individuals shoul¢ 
not be borne by the pub: 
lic at large.” | 
Public officials have not | 
been moved to tell the 
public even a small 
portion of what they know 
In any case, the positive - 
obligation on government 
to disseminate informa- 


Price barriers | 


To eliminate a developing price barrier, 

the existing distinction between records 
which can be purchased, to which there 
is now no right of access, and other | 
records to which the Act applies, shoulc 


be modified. In particu- | 
lar, subsection 68(a) | 
should be amended to © 
ensure that only informa- 
tion which is reasonably - 
priced and reasonably 
accessible to the public 
is excluded from the 
access law. Sucha 
change would prevent 
the establishment of dis- 
tribution arrangements 
that interfere with the 


availability of government information or 
a timely and equitable basis. As well, it 


10 


would ensure that fees and royalties for 


government information are 
reasonable. 
(recommendation 12) 


Of course, a call for 
reasonable fees is plati- 
tudinous and begs the 
question: what level of 
fees is reasonable for 
access under the Act and 
for information dissemi- 
nated outside the Act? 


At their current levels and as currently 
administered, fees for requests under 
the Act seem designed to accomplish 
one purpose — and one purpose only: 
to discourage frivolous or abusive 
access requests. The fee system is 
not designed to generate revenue for 
governments or even as a means of 
recovering the costs of processing 
access requests. That is not an accept- 
able premise on which to build a right 


of access. 


Rather, it should be made 
explicit in the Act, as it is 
in the Ontario and British 
Columbia Acts, that 
departments may refuse 
to respond to frivolous 

or abusive requests — 
subject to an appeal to 
the Information 
Commissioner. Better to 
face this issue head on 
than penalize all 
requesters through the 
fee system. To avoid the 
real risk that this provision 
could be used by depart- 
ments as a delaying 
tactic, when the 
Commissioner reviews a 


Recommendation 9 


Government 
institutions be required 
to maintain a public 
register of all records 
which have been 
released under the 
access Act. 


Recommendation 10 


Government 
institutions be required 
to release routinely all 
information which 
describes institutional 
organizations, 
activities, programs, 
meetings, and systems 
of information holdings 
and information which 
tells the public how to 
gain access to these 
information resources. 


Complaint that a department refused 


access on that basis, the 


11 


Commissioner's ruling should be binding 
and final. 


(recommendation 13) 
(recommendation 14) 


Once that change has 
been made, there is no 
longer any compelling 
argument for retaining 
the $5 application fee. 
The only approved 
charges should be 
market-rate reproduction 
costs (i.e., for paper 


copies, diskettes, audio/video tapes or 
copies in any other format) and the 
present $10 per hour search and prepa- 
ration charge. In the spirit of openness, 
it would seem reasonable to retain a 
period of free search time whether that 
be the five hours or some shorter period. 


While there have been recurring 
rumblings over the years about the 
government's intention to raise access 
charges, it is simply wrong for govern- 


ment to seek to generate 
more revenue from the 
administration of the 
access law. The annual 
cost of administration is 
some $20 million by a 
generous estimate. That 
is a bargain for such an 
essential tool of public 
accountability. The law 
pays for itself in more 
professional, ethical and 
careful behaviour on the 
part of public officials 
who must now conduct 
public business in the 
open. Excessive fees 
discourage use of the 
law and, in the long run, 
that is too high a cost. 


Yet, some users of the access law are 
professional information brokers. 
They make large numbers of requests 


for large numbers of 
records, then resell the 
information for profit. A 
separate way of dealing 
with these commercial 
requesters is justifiable. 
When requests are from 
information brokers, gov- 
ernment should be 
allowed to levy fees that 
approximate the actual 
cost of producing the 
information. 
(recommendation 16) 


Even in these cases, however, price 
should not become an unreasonable 
barrier, either by wrongly defining 
requesters aS commercial clients or by 


setting fees too high. 


The decision to treat a request as a 
commercial request should be subject 
to review by the Information 
Commissioner. So, too, fees to be 


charged to a commercial 
requester should be 
reviewable. In these 
situations, to guard 
against delaying tactics, 
the Commissioner’s deci- 
sion should be binding 
and final. 
(recommendation 17) 


The Standing Committee 
in 1987 made an exten- 
sive recommendation to 
incorporate fee waivers 
into the Act. The govern- 
ments of Ontario and 


British Columbia have dealt with fee 
waiver specifically in their legislation. 
The committee’s criteria are sensible. 


Recommendation 11 


Government's duty to 
disseminate should 
also extend to all infor- 
mation which will 
assist members of the 
public in exercising 
their rights and obliga- 
tions, as well as under- 
standing those of 
government. 


Recommendation 12 


To eliminate an access 
barrier of price, 
subsection 68 (a) of 
the Act be amended to 
ensure that only 
information which is 
reasonably priced and 
reasonably accessible 
to the public is 
excluded from the law. 
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They suggest that departments be 
required to consider whether: 


there will be a ben- | 
efit to a population — 
group of some size, 
which is distinct 
from the benefit to 
the applicant; 


there can be an 
objectively reason- | 
able judgment by 
the applicant as to 
the academic or 
public policy value > 
of the particular 
subject of the 
research in 
question; 


e the information released meaning- | 
fully contributes to public develop- 
ment or understanding of the | 
Subject at issue; 


e the information has already been | 
made public, either in areading | 


room or 
by means of 
publication; 


the applicant can 
make some show- 
ing that the 
research effortis 
most likely tobe 
disseminated to the. 
public and that the - 
applicant has the 
qualifications and | 
ability to dissemi- — 
nate the informa- 
tion. The mere 


| 
| 


representation that someone isa _ 
researcher or plans to write a book 
should be insufficient to meet this 

latter criterion. | 


The Government Communications Policy 


also sets out useful waiver criteria: 


“Institutions should 


They provide: 


7(1) Subject to sub- 
section 11(6) of the 


reduce or waive fees and ; Act, a person who 
charges to users where Recommendation 13 makes a request for 
there is a clear duty to Government access to a record 
inform the public, i.e., institutions be given shall pay 
when the information: the right to refuse to 

respond to frivolous or (a) an application fee 
e iS needed by indi- abusive requests. of $5 at the time the 


viduals to make use | __ 


at request is made; and 


of a service or pro- 
gram for which they may 
be eligible; 


e is required for public understand- 


ing of a major new priority, law, 
policy, program, or service: 


e explains the rights, entitlements 
and obligations of individuals; 


e informs the public about dangers 
to health, safety or the 
environment.” 


The Ontario legislation adds another 


wrinkle. It asks departments to consider 
“whether the payment will cause a finan- 


cial hardship for the per- 


son requesting the 


(6b) where applicable, 
a fee for reproduction of the record or 
part thereof to be calculated in the 
following manner: 


(vi) for magnetic tape-to-tape 
duplication, $25 per 731.5m reel. 


(3) Where the record requested 
pursuant to subsection (1) is 
produced from a machine readable 
record, the head of the government 
institution may, in addition to any 
other fees, require payment for the 
cost of production and programming 
calculated in the following manner: 


(a) $16.50 per minute for the cost of 
the central processor 
and all locally 


Recommendation 14 | attached devices; and 


record”, 

A government 
All this to say that what institution’s refusal to (6) $5 per person per 
appeared novel and respond to a request quarter hour for time 
difficult to prescribe in be subject to an appeal spent on program- 


law in 1982 is now run- 
of-the-mill and should be 
incorporated into the 
access law. 
(recommendation 18) 


to the Information 
Commissioner and the 
Commissioner's ruling 
be binding and final. 


Finally on the issue of fees, it is impor- 
tant to note that the current fees in the 
regulations for computer-related 

Charges do not reflect current realities. 


ming a computer. 


The idea that producing 
a report from a database 
is tantamount to pro- 
gramming a computer is 
outdated. Current technology, available 
at a modest cost, can easily produce 

a variety of reports from a single 
database. 


Little or no programming is required to 
store a Word textfile as a WordPerfect 
file. Similarly, a per-minute charge for 
central processor time, while relevant in 
offices which still use mainframe com- 
puters, is much less relevant in the 
many government offices which have 
converted to local area 
networks. Charging for 
central processing time 
was reasonable when 
processing capacity was 
a scarce resource. 
Mainframe computers 
were very costly to pur- 
chase. Charging for 
processing time was one 
way to amortize their cost. 
The same reasoning 
does not apply to much 
less costly personal 
computers. 


Government offices have converted 
from host computers to networked com- 
puters because of the price and perfor- 
mance advantages of microprocessor 
technology. The advantages are 
expected to continue. Price/ perfor- 
mance ratio measures the cost per 
million instructions per 


Recommendation 15 


The $5-application fee 
be eliminated, charges 
for reproduction of 
paper copies, diskettes 
and audio or video 
cassettes be adjusted 
to current market 
rates and a period of 
Sree search time be 
retained. 


central processor time may be appropri- 
ate for mainframe computing, it can 
hardly be justified for networked 
personal computers. 


Personal computers are standard office 
equipment that allow public servants to 
perform a number of 
tasks more efficiently. 
the past, an access to 
information request migh 
have been filled by a 
clerk who first searched 
for the file's catalogue 
number, then retrieved 
the file from its filing cab- 
inet and finally photo- 
copied the document. 
Today, clerks can look 
up files on their personal 
computers, retrieve files. 
| on their screens and 


In 


immediately copy them — 
onto disks or print them without leaving | 
their desks. There is no charge for use 
of catalogues or filing cabinets; only a 
clerk’s time is billable. In the same | 
light, there should be no charges for 
PC-based searching other than the levy 
for staff time. The regulations of the Act 
should be amended to | 


second (MIPS). The cost 
per MIPS for a single 
workstation is expected to 
decline by 83.33 per cent 
between 1992 and 1995: 
price/performance ratio 
for a mainframe computer 
is expected to drop by 
only 42.9 per cent. 


Better performance capa- 
bilities and lower costs of 
PC-based networked 
computing means that the real machine 
time cost is next to nothing. While a 
charge of $16.50 for each minute of 


Recommendation 16 


Fees charged 
commercial requesters 
reflect the actual cost 


exclude PC-based pro- | 
cessing from the central ' 
processing fee. | 
| 
| 
A second pricing issue | 
involves fees to be 


of producing the | 

information when | 
information is 
requested for 

brokerage purposes. 


charged for such new 
ways of distributing infor, 
mation as CD-ROMs anc 
computer printouts. | 
These media are not 
covered by the current | 
fee schedule. The tee a 
schedule clearly intends to limit the cos! 


to the requester to the cost of compiling 


and reproducing the information. 
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The same pricing philosophy should be 
maintained for new media formats. 


(recommendation 19) 


The delay barrier 


The problem of chronic 
delays throughout the 
access system has 
caused deep cynicism 
about the Act’s practical 
value. What real benefit is 
a right of access unless 
information is given in a 
timely fashion? As noted 
in previous annual reports, 
the problem of delays has 
been attacked with some 
success. But unaccept- 
able delays continue and 
the Commissioner’s office 
will continue to make 


reducing delays its first priority. 


Most surprising — and dismaying — 
about the whole delay problem is that 
the Act already contains one of the most 
liberal extension-of-time provisions 
found in any freedom of information 
Statute. The basic 30-day response 
period may be extended “for a reason- 
able period of time, given the circum- 


stances” (i.e., there is no 
pre-set limit) if the request 
is for a large number of 
records and meeting the 
30-day goal would unrea- 
sonably interfere with a 
department’s operations. 
In addition, an extension 
with no pre-set limit may 


be claimed if consultations, which can’t 
reasonably be completed within 30 


is No basis to the oft-heard cry that the 
time frames are unrealistically short or 


set without concern for shrinking 
departmental resources. 


All of these legitimate opportunities to 
claim extensions are available if they are 


Recommendation 17 


A government 
institution’s decision to 
treat a request as a 
commercial request be 
subject to review by 
the Information 
Commissioner and the 
Commissioner's 
decision be binding 
and final. 


Recommendation 18 


The criteria for the 
waiver of fees be 
included in the Act. 


days, are necessary. Finally, an exten- 


sion may be claimed to give notice to 
third parties whose interests may 
be affected by a request. There simply 
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invoked within the initial 
30-day response period 
and notice is given to 
requesters of their right of 
complaint. Despite this 
generous extension 
scheme, many requests 
are not answered within 
the lawful time frames. 

It is as if government has 
decided that the right to a 
timely response is not an 
important right and can 
be ignored with impunity. 
If the delay problem 

is to be adequately 


addressed, public officials should be 
disabused of this unacceptable notion. 


One remedy is to ensure that when a 
department's response falls into 
deemed refusal (i.e., failure to meet 
lawful deadlines) there are real conse- 
quences. One consequence might be 
loss of the right to collect fees (including 
application fees and any search, prepa- 


ration, and photocopying 
charges). This sanction, 
admittedly, would be 
largely symbolic 
because large fees are 
seldom collected from 
requesters. Butitis a 
start. There is no reason 
why requesters should 


pay anything for poor service. 
(recommendation 20) 


Perhaps a more mind-focusing sanction 
would be to prohibit government from 
relying upon the Act’s exemption 


provisions to refuse access if the 
department is in a deemed refusal 


situation. Exceptions to this prohibition 


would be justifiable in the case of 


sections 13, 17, 19 and 
20 which protect confi- 
dential foreign or provin- 
cial records, personal 
safety and privacy and 
trade secrets or other 
confidences entrusted 
to government by third 
parties. 
(recommendation 21) 


The format barrier 


Computer and database 
technologies and struc- 
tures raise a fundamental 
question: Can computer- 
stored information be 


thought of at all in terms of discrete 
records? While the title of the Access to 
Information Act refers to information, the 
purposive section of the Act sets out a 
distinct limitation on its scope: 


“2(1) The purpose of this Act is to 


extend the present 
laws of Canada to 
provide a right of 
access to information 
in records under the 
control of a govern- 
ment institution...” 


The Act in section 3 
defines a record as: 
"...any Correspondence, 
memorandum, book, 
plan, map, drawing, 


diagram, pictorial or graphic work, 
photograph, film, microform, sound 
recording, videotape, machine readable 
record, and any other documentary 


Recommendation 19 


There should be no 
Sees for computer 
processing when 
processing is 
conducted in a 
PC-based environment. 
Fees levied for 
CD-ROMS or other 
computer formats be 
limited to the cost of 
compiling and 
reproducing the 
information. 


Recommendation 20 


Government 
institutions which fail 
to meet lawful 
deadlines in 
responding to requests 
lose the right to collect 


lL. fees. 
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the information. But to exclude such 
information from the scope of the Act 
would be inconsistent with its purpose. | 


The right of access to records set out in. 
section 4 of the Act should be amended: 
to offer a right of access to “recorded 


material, regardless of physical form or 
characteristics, and any copy thereof.” 


As database technology evolves, the 


parallels with paper 
records become ever 
more remote. Databases 
have come to resemble 
pools of information 
rather than collections of 
discrete documents. 

A record may result from 
the synthesis of informa- 
tion retrieved from 
several files — informa- — 
tion conjured up only to 
dissolve again on com- 
mand. As such, a 
specific record may not | 
be created until a 
request is made and the 
software associated with: 
the database compiles 


\ 


' 


information.” Whenever | 
the term “record” appears 
in the Act, including in | 
the definition section, the; 
term “recorded informa- ! 
tion” should be substi- | 
tuted. To add clarity to | 
the definition of recordec: 
information, the present | 
definition should be | 
expanded to include 
E-mail, computer 
conferencing and other | 


computer-driven communications. | 
(recommendation 22) 


Acknowledging that government infor- 
mation is recorded in many forms, the 
right of access should include a right to 
receive information in the format most 
useful to the requester. While paper 
copy remains the most accessible and 
commonly-used format, other formats 
should be available whenever they exist 
or can be created with a reasonable 
amount of effort and at reasonable cost. 


The Access to Information 


format for future requests? Would 
documents printed on demand from an 
electronic record be held in anticipation 
of a future request? No regulations are 
in place to govern on-line or remote 
access to electronic information. 


The Act should be amended to give a 
requester the right to request informa- 
tion in a particular format. Departments 
should be allowed to deny the request 
on reasonable grounds, 


Act and regulations give = -— 


little guidance on the mat- 
ter of the format in which 
information is to be 
released. The Act does 
allow a requester to ask 
for information in either of 
the official languages. 

It also gives visually 
impaired individuals the 
right to information in 
alternate formats — in 
large print, braille or in 
audio-cassette. 
Regulations set the price 
of diskette copies as well 
as for the alternate 
formats. The Act and 
regulations do not, how- 
ever, mention the conver- 
sion of data from one 
format into another, for 
example, from dBase into 
another database format, 
from WordPerfect to 


Recommendation 21 


Government 
institutions which fail 
to meet lawful 
deadlines in 
responding to requests 
be prohibited from 
invoking exemptions 
with the exception of 
exemptions which 
protect other 
governments’ 
information, personal 
privacy and safety and 
trade secrets or other 
confidences entrusted 
to government by third 
parties as set out in 
sections 135, 17, 19 and 
20 of the Act. 


] but any refusal should 


be subject to review 
by the Information 
Commissioner. 
(recommendation 23) 
(recommendation 24) 


The exemption 
barrier 


Some critics of the 
access law have 
received attention by 
arguing that the Act is 
more about secrecy than 
openness because of its 
multitude of exemptions. 
The current exemptions 
are the result of a careful 
balancing of a variety of 
interests achieved while 
the Act was being 
drafted and debated in 
Parliament between 1979 


another word processing format, or from 
a printer’s tape to stripped-down 
ASCII text. 


If requesters are asked to pay for these 
conversions (which can often be done 
simply and automatically) will subse- 
quent requesters have to pay again? Or 
will a department, having accomplished 
the conversion once, be required to 
maintain the data in the converted 


and 1982. While this is far from making 
the Act a secrecy act, there is no doubt 
that some of the so-called secrecy rules 
have proved in practice to be unneces- 
sarily broad and inflexible. Some 
changes are required to reduce barriers 
to access and to ensure that those 
pessimistic characterizations of the law 
do not become pervasive. 


A brief explanation of what now exists: 
Some exemptions are discretionary 
while others are mandatory; some 


include an injury test, 
others do not. If a record, 
or part of a record, comes 
within a specified exemp- 
tion, then a government 
institution may be justi- 
fied, or in some cases be 
required, to withhold all or 
part of the information. 


A government institution 
is required to tell 
requesters, in general 
terms, the statutory 
ground for refusing a 
record or what the ground 
would be if the record 
existed. Currently, an 
institution is not required 
to confirm whether a par- 
ticular record in fact 
exists, since such disclo- 


sure may, in and of itself, give valuable 
exemptible information. An institution 
must sever exemptible portions of 


records and provide 
access to the rest. 


So much for what exists. 
Exemptions are difficult 
creatures to draft. It is 
even more difficult to 
obtain a consensus on 
what they should be. 
Thus, it is with some 
trepidation that changes 
are suggested. 
Nevertheless, after a 
decade of experience, it 
is clear that some change 
is overdue to ensure that 
the law’s purpose is 
better served. 


Recommendation 22 


The right of access to 
any government 
“record” be amended to 
offer a right of access 
to any “recorded 
information” in section 
4 of the Act and 
elsewhere. To add 
clarity, the definition of 
recorded information 
be expanded to include 
E-mail, computer 
conferencing and other 
computer-driven 
communications. 


| 


Recommendation 23 


Government 
information be 
available in the format 
most useful to the 
requester whenever the 
format exists or can be 
created with a 
reasonable amount of 
effort and at 
reasonable cost. 


T 
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government to demonstrate significant 
injury from disclosure. 


Discretion and injury 


The Standing Committee on Justice and 
Solicitor General made only one general 


recommendation 
concerning exemptions: 


“That subject to the 
following specific pro- 
posals, each exemp- 
tion contained in the 
Access to Information 
Act be redrafted so as 
to contain an injury 
test and to be discre- 
tionary in nature. Only 
the exemption in 
respect of Cabinet 
records should be 
relieved of the statu- 
tory onus of demon- | 
strating that significant 
injury to a stated inter- 
est would result from 
disclosure. 


Otherwise, the government institution | 
may withhold records ... only ‘if dis- | 
closure could reasonably be | 
expected to be significantly injurious : 


to a Stated interest.” | 

(recommendation 25) 
With the exception of — | 
section 19 (the personal , 
privacy exemption) and, | 
possibly, section 13 (the 
confidences of other 
governments exemption), 
the committee's recom- 
mendation Is a sensible 
way to promote more 
open and accountable 
government. It does not | 
seem necessary, how- 
ever, to put an onus on | 


{ 
{ 
| 
| 
| 


| 
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In similar legislation, the governments of 
Ontario, Quebec and British Columbia 
do not attempt to qualify the degree of 
injury that must be 
reasonably expected to 
occur. It is preferable to 
allow the seriousness of 
the injury to be one of 
the factors taken into 
account when discretion 
is exercised to invoke an 
exemption. 


privacy”. British Columbia has a similar 
structure, but its test is an “unreason- 
able invasion of personal privacy”. 


It is far from clear that 
these are better 
approaches to balancing 
the right to privacy with 
the right to know what 
government is up to. 

To embrace such an 
approach, legislation 
must set out what is, and 
is not, an invasion of 
personal privacy, under 
whatever test is estab- 
lished. Further, both 
Ontario’s and British Columbia’s law 
require that individuals be notified when 
a public body intends to release a 
record that an official has reason to 
believe contains exemptible personal 
information. While the process is fair, it 
is onerous and bureaucratic. It is also 
bound to result in delays. On the whole, 
such a regime is unlikely to be an 
improvement over the current federal 
practice and may, in fact, weaken 
existing protection of 
personal privacy. 


Recommendation 24 


A government 
institution’s refusal to 
provide information in 
the format requested 
be subject to review by 
the Information 
Commis sioner. 


As for the personal pri- 
vacy exemption, making it 
discretionary and subject 
to an injury test would © 
radically alter the current balance 
between the Access to Information Act 
and the Privacy Act. That would be a 
mistake. Section 19 of the access Acct is 
a mandatory, class exemption for the 
simple reason that it was Parliament’s 
intent to make any public disclosure of 
personal information subject to the 
regime of the Privacy Act. The section 
does permit the head of an institution 
some discretion, but it is coincident with 
the privacy law. 
Admittedly, this is a 
different approach to that 
taken elsewhere. 


Recommendation 25 
The need for an exemp- 


tion to protect information 
obtained in confidence 
from other governments 
is understandable. 
Through the access Act's 
section 13, mandatory 
protection is given to 


Exemptions be 
discretionary in nature 
and contain an injury 
test with the exception 
of section 19 (the test 
personal privacy 
exemption) and 


In the United States, 
release of personal 
information under the 
Freedom of Information 
Act is subject to a test to 
determine whether disclo- 


Sure would constitute a 
“Clearly unwarranted 
invasion of privacy”. 

In Ontario, access and 
Privacy provisions are 
combined in a single 


Statute which permits disclosure of 
personal information when there is 
no “unjustified invasion of personal 


possibly, section 13 
(the exemption to 


protect confidences of 


other governments ). 


controlling and releasing its own | 
nformation. The courtesy needs to be 
extended to the subdivisions of foreign 
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information provided to 
the federal government 
by foreign, provincial or 
municipal governments. 
Each government should 
be responsible for 


states (e.g., an American state) and 
perhaps to self-governing native banas. 


The Standing Committee recommended 


extending other nations the protection 


to confidential exchanges 
from provinces or states. 
(recommendation 26) 


That being said, it is also 
fair to say that attitudes to 
openness internationally 
and in the Canadian fed- 
eral-provincial arena have 
changed substantially in 
recent years. The Clinton 
administration has indi- 
cated that it would like to 
declassify a large amount 


of old information in foreign relations, the 
military and intelligence. The U.S. 
administration might also be supportive 
of a less onerous “in confidence” pro- 
tection. All this to say that no one has 
really looked for a long time at the 
potential to loosen the strings. 


An analogy can be drawn to the reform 
of the security classifications and per- 


sonnel vetting system. 
For years, the system 
seemed hopelessly 
bogged down in interna- 
tional standards and con- 
ventions. In the face of 
some intelligent question- 
ing, however, many of the 
obstacles turned out to 
be mythical. A fair 
degree of international 
consensus for change 
emerged. While it may 
be premature to jump into 
a discretionary, injury test 
exemption for information 


given In confidence from international 
Organizations and foreign states, it is 
time to study the implications of such a 


Recommendation 26 


The section 13 exemp- 
tion be extended to 
information from such 
subdivisions of nations 


as U.S. state govern- 
ments and perhaps to 
self-governing native 
bands. 


move. It may, in fact, be quite practical. 
(recommendation 27) 


On the provincial front, no study is nec- 


essary. Freedom of infor- 
mation legislation in 
Ontario and British 
Columbia already has 
discretionary exemptions 
for records relating to 
“intergovernmental rela- 
tions”, exemptions which 
verge on injury tests (i.e., 
“could reasonably be 
expected to reveal a 
confidence’). An 
amendment to section 13 
should grant adiscre- 


tionary, injury-based exemption to 
provincial, municipal, and self-governing 
native band information. A time limit of — 
perhaps 15 years should apply to all 
such confidences unless the information. 
relates to law enforcement or security | 
and intelligence matters, or is subject 
to extensive and active international 
agreements and arrangements. A 
public interest override should apply to | 


this exemption. (recommendation 28) | 


San | 
Recommendation 27 


The implications of 
applying a 
discretionary, injury- 
based exemption to 
information given in 
confidence from 
international 
organizations and 
foreign states be 
examined. 


ment institutions which control the infor- 
mation should be able to sort out 
release mechanisms as readily as they | 


As a salve to govern- 
ments that oppose | 
proposed releases of 
information, the parlia- | 
mentary committee 
recommended a compli- | 
cated appeal procedure, ; 
including resort to the 
Information Commis— _{ 
sioner and the Federal _ | 
Court. This process | 
seems impractical, if not. 
counter to international . 
protocol. Federal govern: 


can justify a refusal to disclose 
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information when they choose to 
exercise their discretionary power. 


Public interest override 


The Standing Committee also discussed 
another innovation from the Ontario 
Freedom of Information and Protection 
of Privacy Act, which was then in draft 
form. It reads: 


“Despite any other provision of this 
Act, a head shall, as soon as practi- 
cal, disclose any record to the 
public or persons 
affected if the head © 


close personal information without 
consent when the public interest in dis- 
closure “clearly outweighs” any invasion 
of privacy that would result. It is entirely 
appropriate that this high level of protec- 
tion for personal privacy be maintained. 


Polling 


Access to polling and survey information 
became a cause célébre during the 
years of the Mulroney government. 

That government used public opinion 
research widely, centralizing controls 

on polling in the Co-ordi- 
nator of Public Opinion 


has reasonable and 
probable grounds to 
believe that it is in the 
public interest to do so 
and that the record 
reveals a grave envi- 
ronmental, health or 
safety hazard to the 
public.” 


The absence in the 
federal Act of a general public interest 
Override is a serious omission which 
should be corrected. Again, with the 
exception of the personal privacy 
exemption, the Act should require gov- 
ernment to disclose, with or without a 
request, any information in which the 
public interest in disclosure 

Outweighs any of the interests protected 
by the exemptions. Such a requirement 
has been included in the British 
Columbia access and privacy legisla- 
tion. (recommendation 29) 


Here again, the section 19 (personal 
Privacy) exemption already has, by 
reference to the Privacy Act, a specifi- 
Cally designed public interest override. 
Sub-paragraph 8(2)(m)(i) of the Privacy 
Act authorizes the government to dis- 


Recommendation 28 


A discretionary, injury- 
based exemption apply 
to information from 
provincial and munici- 
pal governments and 
self-governing native 
bands. 


oI 


Research (CPOR), situ- 
ated in the then 
Department of Supply 
and Services, but report- 
ing directly to the 
Chairman of the Cabinet 
Committee on Communi- 
cations. Statistics 
Canada lost sole author- 
ity to approve the 
collection of information 
according to the “rule of 10” policy of 
the mid-1960s. That policy required 
that approval be sought for any collec- 
tion of information from 10 or more 
respondents. 


At the drafting stage of the Access to 
Information Act, consideration was given 
to polling data provisions. The practice 
in Ontario of tabling all polls in the legis- 
lation within six months of their comple- 
tion had appeal. Underlying such 
routine releases is the principle which 
still drives the issue. At their heart, poll 
results and survey data are, of course, 
the opinions of citizens about issues. 
Though the data have been analyzed, 

it remains public opinion obtained, and 
paid for, by government with public 
funds. 


The Ontario model was rejected in 
Ottawa in the naive belief that few, if 
any, exemptions would be used to keep 
such polls secret. Some consideration 
was given to keeping a public list of 
polls being conducted or completed. 
The thought was never transformed 


to action. 


The CPOR Group centralized control 
over polling and public opinion 
research. Polling projects were only 
fitfully recorded in the Central Registry 
of Information Collection which was 
maintained until last year by Statistics 


Canada. Growing inter- 
est in polling soon trans- 
lated into access 
requests for poll results. 
At the outset, the polling 
data was released rou- 
tinely because, aS com- 
mittee members had 
surmised, no valid 
exemptions were found to 
apply. This caused some 
consternation among the 
government's polling 
experts, particularly as 
the big issues of free 
trade and constitutional 
reform loomed. 


These sensitive polls were an essential 
part of the government's policy-making 
and strategy-setting processes. The 
government took a stand on constitu- 
tional polls, refusing access to several 
requesters and ignoring the Information 
Commissioner's findings that secrecy 
was unlawful. As a result, the 
Information Commissioner and several 
requesters took the Prime Minister to 
Federal Court. The government con- 
tended that the section 14 (injury to 
federal-provincial affairs) exemption 
could be applied to the polls. 


Recommendation 29 


Government 
institutions be 
required to disclose 
any information, with 


In its decision, the court observed that 
some exemptions might apply to some 
polling data. It did not find, however, 
constitutional polling data among them. 
The current legal view is that it may be 
technically possible to justify secrecy for 
polls, but in practice, it would be very 
difficult for the government to discharge 
the burden of proof of injury which the 
court has placed on it. 


The new government is examining the 
process of administering polling con- 
tracts as it looks broadly at government 
ethics. This Commissioner hopes that | 
the government will make 
a political virtue of what 

is now a legal imperative - 
and announce a no- 
strings policy to release; 
all its public opinion 
polling information ina 
timely fashion without the. 
necessity of a formal | 


or without a formal : 


request, whenever the 
public interest in 
disclosure clearly 
outweighs any of the 
interests protected by 
the exemptions. 


access application. Any - 
weasling, bureaucratic | 
caveats would send all | 
the wrong signals about | 
anew government's | 
commitment to open- 
ness. The handling of | 
polls has become the lit- . 
mus test. 


A number of approaches are possible. 
The preferable one is to set out in the 
access law that results of public opinion. 
research are accessible to the public 
and do not qualify for exemption. 
Change need not await legislative 
amendment. The government needs 
simply to decide that polling and survey. 
data will not be subject to exemptions 
under the Act and that government 
institutions will maintain a public listing 
of such data, a list updated no less | 
frequently than every two months. : 
(recommendation 30) 


f 


2D 


Is the minister’s office 
out-of-bounds? 


A matter raised in last year’s annual 
report remains an unresolved issue of 


headed by the deputy ministers. That is 
simply wrong. The whole scheme and 
purpose of the access law could be 


importance which ought to be clarified 


in an amended law: Are 
records beyond the 
purview of the access Act 
simply because they are 
held physically in minis- 
ters’ offices? Last year 
the Minister of Justice 
took the position that they 
were. He balked when 
the Information 
Commissioner wanted to 
review such records dur- 
ing an investigation to 


Recommendation 30 


Public opinion polls be 
accessible to the 
public. Polls and survey 
data not be subject to 
exemptions under the 
Act. Government 
institutions maintain a 
current list of polls 
and surveys. 


determine whether 
secrecy was justifiable. The 


had a change of heart after the 
Commissioner reported to Parliament 
that the minister risked being compelled 
to co-operate with the Commissioner’s 


investigation by force of law. 


Yet the change of heart 
appeared only half- 
hearted. To date the view 
persists among Justice 
Officials that the 
Commissioner will only be 
allowed as a courtesy to 
investigate records held 
in the minister’s office. 
They hold firm the view 
that the access law does 
not apply to records held 
in ministers’ offices. 


That Justice department 


view flies squarely in the face of the 
Act's plain words designating each min- 
ister head of his or her department for 
the purpose of the access law. Justice 
Officials apparently would have their 


minister 


thwarted if the right of access and the 
Commissioner's powers were somehow 


dependent upon the 
geography of a depart- 
ment’s records. 


Of course, some informa- 
tion in a minister’s office 
will and should be 
beyond the reach of the 
access Act — records of 
personal or constituency 
affairs, for example. Yet, 
it must be the content of 
records, not physical 
location, which deter- 
mines what information is 


accessible and what is not. By Justice 
fiat, if its position remains unchallenged, 
records in the north-east corner of the 
third floor of the Justice headquarters 
building — the minister’s office — are 


out-of-bounds. Will the entire floor or 
building be designated tomorrow as the 


Recommendation 31 


The access Act be 
amended to make clear 
that recorded 
information in offices 
of cabinet ministers is 
government 
information and 
subject to the law and 
its exemptions. 


department and all other departments 


De: 


minister’s office? 


The Justice department's 
idiosyncratic opinion has 
long since been discred- 
ited by the Quebec Court 
of Appeal (André 
Montminy v. Commission 
d'accés a l'information 
[1986] CAI 217) in its 
interpretation of whether 
the Quebec access law 
applied to records held 
by ministers. 
Nevertheless, it is recom- 


mended that the law be amended to 
remove any doubt that ministers’ offices 
are, in fact, included in the term “gov- 
ernment institution” and subject to the 
access law. (recommendation 31) 


Section 14: Federal-provincial 


affairs 


There is a long-standing 
recommendation, going 
back to the original draft- 
ing of the Act and 
repeated in Open and 
Shut, that the word 
“affairs” be replaced by 
the word “negotiations”. 
This change would serve 
to narrow the exemption 
without damaging the 
interest involved. It 
should be supported. 
(recommendation 32) 


Section 15: International affairs 


and national defence 


There have been ongoing complaints 
from requesters about ways in which 


this complicated exemp- 
tion is invoked. The 
Standing Committee put it 
best in Open and Shut: 


“After a broadly 
worded injury test, nine 
classes of information 
which may be withheld 
are listed. Arguably, 
‘any information’ found 
in the broad classes 
listed, whether or not it 
would be injurious if 
released, must be with- 
held. The Information 
Commissioner has 
interpreted this section 
as requiring the 


department or agency to establish 
that the records withheld are not only 
of the kind or similar in kind to those 
enumerated in the subsequent para- 


must provide some evidence as to 


the kind of injury that could reason- 
ably be expected if the record in 


os 


Recommendation 32 


Section 14 (the federal- 
provincial relations 
provincial exemption) 
be more narrouly 
drawn by substituting 
“federal-provincial 
negotiations” for 
“federal-provincial 


affairs.” 


question were 
released. On the 
other hand, the 
Department of Justice 
has asserted that one 
of the specific heads 
listed in the para- 
graphs need not be 
applied to information | 
before the exemption 
can be claimed, as 
long as the specific 
injury test is met.” 


The committee worried — 


that, as currently interpreted, the section 


did not adequately link injury to the nine- 
classes or illustrations. The committee's: 


concern remains valid and its recom- 


Recommendation 33 


Section 15 (an exemp- 
tion to protect interna- 
tional affairs and 
national defence) be 
amended to clarify that 
a reasonable expecta- 
tion of injury be 
required to invoke the 
exemption. The nine 
classes of information 
listed are merely 
illustrative of possible 
injuries. 


tion 16. 


graphs, but also that the Department 
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test be included in all elements of sec- 
In effect, this would mean a 
repeal of paragraphs 16(1)(a) and (b), 
since all such information would be 


mendation deserves fresh endorsation, © 
namely, section 15 of the Act be 


| 
amended to clarify that | 
the classes of information 
listed are merely illustra- | 
tions of possible injuries. | 
The overriding issue | 
should remain whether | 
there is a reasonable 
expectation of injury to | 
an identified interest of | 
the state. | 
(recommendation 33) 
| 


Section 16: Law 
enforcement 
The recommendation has 


already been made in 
this report that an injury 


covered by 16(1)(c) if an injury test were 


to be introduced. (recommendation 34) 


There can be no justifica- 


-— 


tion for secrecy unless a 
reasonable expectation of 
injury to an important 


Recommendation 34 


threat to an individual's mental or 
physical health. The British Columbia 
law goes this extra step and so should 
the federal law. 
(recommendation 35) 


interest can be demon- 
strated. This axiom 
applies to enforcement 
and intelligence as to any 
other area. 


A decade of experience 


with the law has shown no compelling 
reason why such interests should get a 
20-year grace period during which 


As a housekeeping 
measure, Coincident 
with inclusion of an 
injury test, 
paragraphs 16 (1)(a) 
and (b) be repealed. 


Section 18: 
Economic interests 


of Canada 


Section 18 deals with a 
potpourri of issues. It is 
for the government, how- 


ever, the rough equivalent of section 20: 
protection of economic and technical 


secrecy may be maintained without any 
need to demonstrate an injury from dis- 
closure. This view will be controversial 


information. The provision should be 
amended in parallel with section 20 
regarding the release of the results of 
product and environmental testing. This 


within the law enforcement community, 
as was the original provision. Though 
professional nervousness may be 
understandable, the fears are as 
groundless now as they were then. 

The recommended changes will bring 
the federal Act into line with the law 
enforcement provisions in Ontario’s and 
British Columbia’s legislation. 


Section 17: Safety of 


individuals Recommendation 35 


Section 17 (the 
personal safety 
exemption) be 
extended to protect 
against a threat to an 
individual’s mental or 
physical health. 


In 10 years the govern- 
ment has rarely used the 
threat to the safety of indi- 
viduals as a reason for 
refusing access. It exists 
largely for cases dealing 
with offenders’ records. 
Nevertheless, it would be 
useful to address a 
potential area of contro- 
versy by making explicit that this 
exemption also applies if disclosure 
could reasonably be expected to pose a 


Ps 


was the recommendation of the 
Standing Committee. As well, the term 
“substantial value” in paragraph 18(a), 
relating to trade secrets and financial, 
commercial, scientific and technical 
information should be modified and 
narrowed by the term “monetary”. 


The issue of protecting “confidential 
business” information for the govern- 
ment’s Special Operating Agencies 


(SOAs) has also arisen. 
Several of these entities 
are being asked to 
compete with the private 
sector without the protec- 
tion other companies 
enjoy under section 20 
— third party information. 
Adjusting section 18 is 
much preferable to 
excluding SOAs from the 
legislation. Several of 
them have informally 


requested exclusion. 


The exemption should also be reviewed 
in light of the dawning awareness that 
government data bases have value in 
the marketplace. The monetary value of 
information could be a basis for refusing 
to disclose government information 
under subsection 18(a). A recent 
complaint to the Information 
Commissioner illustrates the problem. 


Section 19: Personal 
information 


As discussed earlier, this report recom- 
mends no major changes to section 19. 
Any temptation to add an “unwarranted 
invasion of privacy” test should be 
resisted. Such a test would create a 
large, bureaucratic notification process 


Canada Mortgage and 
Housing Corporation 
(CMHC) refused a 
request for information it 
had gathered, arguing 
that the information had 
substantial value and, 
thus, was exempt under 
section 18. The requester 
was told that the informa- 
tion he wanted was avail- 
able from Statistics 
Canada in a priced publi- 
cation. The requester 
wanted the raw data 
collected by CMHC, how- 
ever, not the refined prod- 
uct sold to the public. 


At issue is the question of 
access to raw data which 
does not have substantial 
economic value but con- 
tributes to an end product 
offered for sale. The 
issue raised by the com- 
plaint was not resolved 
because the individual 
withdrew his complaint 


saying he no longer needed the 


information. 


To avoid similar problems, section 18 
should be amended to ensure that 
government data bases are not 
removed from the right of access. 


(recommendation 36) 


with no perceptible improvement in the 


Recommendation 36 


Section 18 (an 
exemption to protect 
the government's 
economic interests) be 
amended to include a 
health and safety 
override; to narrow 
the scope of subsection 
(a) by including 
“monetary” in the 
phrase “substantial 
value”; to grant special 
operating agencies 
rights similar to their 
private sector 
competitors, and to 
ensure the section can 
not be used to exempt 
data bases which 


serve as the raw data 
for information placed 
in the market. 


ness or interfere with contractual negoti-. 
ations. Section 20 is one of the most 
used, abused and litigated exemptions | 
under the Access to Information Act. 
Many of the Act’s delay problems con- | 
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current balance between 
the rights of access and 
privacy. Indeed, sucha 
change may be seen as 
attempting to undermine 
privacy protection at a 
time when public con- 
cern in this area is rising. 


Section 20: | 
Confidential | 
business 

information 


Section 20 of the Act 
protects certain kinds of 
information furnished to a 
government institution by, 
a third party. A third 
party may be an individ- | 
ual, a group or an organi- 
zation. In practice, itis | 
most often a corporation. | 
| 


) 
f 
j 
\ 
: 
{ 


Generally, section 20 

protects trade secrets, | 
confidential financial and: 
technical information; 


information which, if released, would | 
likely have an adverse impact on a busi-. 


} 


| 


{ 


cern requests for business information. | 


' 
j 
| 
\ 
{ 


{ 
} 
i 
i 


Along with section 19 (the personal pri- 
vacy exemption), the third-party protec- 
tion is used more often than any other 
exemption to refuse disclosure of 


records. It also shares with section 19 


the distinction of being the primary rea- 
son why some information available 
before the law’s passage is no longer 
available. In the case of section 20, 


however, (and unlike section 19), 


greater secrecy has no 
justification. 


This Commissioner has 
seen thousands of gov- 
ernment-held records _ 
relating to private busi- 
nesses. Real secrets are 
rare. Sounding the alarm 
of competitive disadvan- 
tage has become as 
reflexive in some quarters 
as blinking. Concern for 
the public interest in the 
transparency of govern- 
ment’s dealings with pri- 
vate businesses has been 
almost abandoned by 
government officials. 


New rules of the road are 
needed to govern the 
right to know more about 
government dealings with 
the private sector. First, 
the law should tell firms 
Choosing to bid for gov- 
ernment contracts that 


Recommendation 37 


Section 20 (an 
exemption to protect 
third-party 
information) be 
amended to ensure 
public access to 
government contracts 
and details of bids for 
contracts; to abolish 
subsection 20 (b); to 
broaden the public 
interest override and 
to allow government 
institutions to give 
third parties their 
notice of government's 
intent to disclose 
information in such 
alternative to direct 


notice as newspaper 
advertisements. 


good enough. Section 20 should be 
amended to put more accountability in 
the government contracting process. 
(recommendation 37) 


Government holds a vast array of infor- 
mation about private businesses, 
information unrelated to government 
contracis. Ours is a highly regulated 


society. In many fields 
— agriculture, health, 
communications, envi- 
ronment, fisheries, native 
affairs, regional develop- 
ment — information from 
private sector firms fig- 
ures prominently in gov- 
ernment files. With 
government downsizing 
and privatization, more 
and more matters affect- 
ing the public interest are 
dealt with by the private 
sector. Government 
officials and private firms 
should not be able to 
agree among themselves 
to keep information 
secret. Yet, paragraph 
20(1)(b) comes per- 
ilously close to giving 
authority for just such a 
cozy arrangement. It 
requires government to 
keep secret: 


“financial, commercial, 
scientific or technical 


the bid details, and details of the final 
contract, are public for the asking. 
Access to such records is essential if 
this facet of government is to be trans- 
Parent; if the public is to have confi- 
dence that taxpayer dollars are being 
well-spent. As matters now stand, only 
Partial glimpses are possible. There is 
Partial disclosure of winning bids, none 
at all of losing bids. Contract prices are 
released without details. That is not 


information that is confidential infor- 
mation supplied to a government 
institution by a third party and is 
treated consistently in a confidential 
manner by the third party”. 


The provision should be abolished. 
Paragraph 20(1)(c), as it now stands, is 
fully adequate to ensure that any legiti- 
mate business need for secrecy is 


served, It requires government to 
keep secret: 


“information the disclosure of which 
could reasonably be expected to 
result in material financial loss or gain 
to, or could reasonably be expected 
to prejudice the competitive position 
of, a third party”. 


It is questionable whether paragraph 
20(1)(a) (regarding trade secrets) is 
needed in the light of paragraph 
20(1)(c). Any information which would 
qualify for secrecy as a trade secret 
would certainly qualify for secrecy under 
20(1)(c). 


A particularly unsatisfactory aspect of 
section 20 is the public interest override 
contained in subsection 20(6). While it 
is essential that there be a public inter- 
est override — we must know about 
unsafe airplanes, unhealthy medications 
and dangerous products, whatever the 
consequences to their makers — it does 
not make sense to limit the override to 
matters of “public health, public safety 
or the protection of the environment”. 


A case which illustrates the unaccept- 
able limits of the override was reported 
in the Commissioner's annual report two 
years ago. A request was made to 
Health and Welfare Canada for records 
which showed the results of clinical tests 
of the efficacy of a cold sore product. 
The tests showed that, although the 
product was not dangerous in any way, 
it had no apparent beneficial effect. 
Disclosure of the results would have 
detrimental effect on the product's 
manufacturers. But the public interest 
was also clear. The product, while 
government approved for sale, was of 
highly dubious value. Unfortunately, the 
public interest in this case did not relate 
to health, public safety or the protection 


of the environment and the law did not 
provide an override on the company’s 
economic interests. 


The earlier recommendation that all 
exemptions be subject to a general 
public interest override would remedy 
this problem. Even if a general override 
is not accepted by Parliament, the 
override now contained in subsection 
20(6) should be broadened. 


Not only is the present Act overly cau- 


tious in extending secrecy protection to 


private businesses, it puts in place an 
unwieldy procedural apparatus which 
creates many of the most egregious 
oroblems of delay under the Act. 


Unacceptable delays are the result of 
the mandatory requirement that govern- | 
ment institutions give direct notice to, 
and consult with third parties before 
records may be released. Similar 
requirements are imposed on the | 
Information Commissioner if he pro- 
poses to recommend disclosure. | 
Often there are many third parties (in 
one current case there are 126,000 of 
them) and the direct notice and consul- | 
tation requirement is simply impractical. . 
Faced with those situations, depart- | 
ments are tempted to take the path of | 
least resistance. They simply refuse to | 
disclose the information and pass the | 
dissatisfied requester over to the | 
Information Commissioner, along with ail, 
the notice and consultation headaches. , 


| 
The Standing Committee made several 
recommendations to improve the situa- | 
tion. One would allow other forms of 
notice — public notice or advertisement. 
— whenever substituted notice is likely - 
to be effective, practical and less costly. 
than direct notice. That recommenda- | 
tion is eminently sensible and should be. 
part of the federal legislation. | 
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There is a pressing need for change in 
light of the Quebec Superior Court's 
recent ruling against an attempt by the 
Quebec Access and Privacy 
Commissioner to use alternate forms of 
notification. The court said that unless 
the statute specifically authorizes 


for candour in the decision-making 
process — a measure consistent with 
the Treasury Board Secretariat's 

policy. The committee went on to advo- 
cate another clarification. The exemp- 
tion would only apply to policy advice 
and minutes at the political level of deci- 


third parties. The deci- 
‘sion is under appeal. 


j 


Section 21: 
Advice and 
recommendations 


The advice and recom- 
mendations exemption, 
together with the exclu- 
‘sion of Cabinet confi- 
‘dences, ranks as the 
most controversial clause 
in the Access to 
Information Act. From 
early debate to this day, 
critics have attacked its 
broad language which 
can be made to cover — 
and remove from access 
— wide swaths of govern- 
ment information. The 
Standing Committee 
voiced its opinion that the 
exemption “has the great- 
est potential for routine 
misuse”. The government 
seemed to agree, taking 
pains in its policy guid- 


alternate notice procedures the 
Commissioner must directly notify all 


Recommendation 38 


Section 21 (an 
exemption to protect 
internal deliberations) 
be amended to include 
an injury test; to 
protect only policy 
advice and minutes at 
the senior level, not 
factual information 
used in routine 
decision-making; to 
reduce the current time 
limitation from 20 to 10 
years, to specify types 
of information not 
covered by the 
exemption; to clearly 
limit the terms “advice” 
and “recommen- 
dations”; to make plans 
devised but never 
approved open to the 
public. 


ance to admonish caution and to build 


in the injury test omitted from the 


‘egislation. 
\\ 


The question then: How best to reform 
section 21? The Standing Committee 
fecommended that it contain an injury 
‘est that would acknowledge the need 


sion-making, not factual information 
used in the routine decision-making 


process. Finally, the 
committee recom- 
mended reducing time 
limitation in the current 
exemption from 20 to 10 
years. It seems an 
appropriate time to pro- 
tect material used ina 
decision-making 
process. 
(recommendation 38) 


The committee’s recom- 
mendations here are 
more than a good start. 
Yet reform needs to go 
further. An amended 
section should emulate 
the laws of Ontario and 
British Columbia. Each 
has a long list of types of 
information not covered 
by the exemption — fac- 
tual material, public opin- 
ion polls, statistical 
surveys, economic fore- 
casts, environmental 
impact statements and 
reports of internal task 
forces. 


There should also be an attempt to 
define the term “advice” in the sensible, 


balanced way currently set out in the 
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Treasury Board policy manual. 


The exemption should be clearly limited 
to communications to and from public 
servants, ministerial staff and ministers. 


As well, the provision should be made 
subject to a public interest override. 

In sum, these changes will better define 
what information can be protected to 
preserve government's need to conduct 
some deliberations in private. 


tax rulings are to accountants and 
should be equally accessible. Instead, 
the Justice department resists and even 
tries to find ways to make it difficult for 
the more enlightened government 
departments to waive solicitor-client 


privilege. (recommendation 39) 


Finally, paragraph 21(1)(d) should be 


amended. As it now stands, this 
exemption allows public servants to 
refuse to disclose plans devised but 
never approved. As the British 


Columbia legislation now 
allows, rejected plans 
should be as open to 
public scrutiny as plans 
which are brought into 
effect. 


Section 23: 
Solicitor-client 
privilege 


It has become obvious 
during the last 10 years 
that the application and 
interpretation of section 
23 by the government 
(read: Justice depart- 
ment) is unsatisfactory. 
Most legal opinions, 
however stale, general or 
uncontroversial, are jeal- 
ously kept secret. In the 
spirit of openness, the 


government's vast storehouse of legal 
opinions on every conceivable subject 
should be made available to interested 


members of the public. 


Tax dollars paid for these opinions and, 
unless an injury to the conduct of gov- 
ernment affairs could reasonably be 
Said to result from disclosure, legal 
opinions should be disclosed. These 
opinions are to lawyers what advance 


Recommendation 39 


Section 23 (the 
solicitor-client 
privilege exemption) 
be amended to give 
access to Justice 
department legal 
opinions unless an 
injury to government 
operations could 
reasonably result from 
their disclosure; and to 
make clear that 
severance of some 
portions of a record 
does not result in loss 
of privilege on other 
portions of the record. 


able to the head of each institution, not | 
merely the department of Justice, and 
the discretionary power to invoke it lies | 
with each head. Thus, it is clear that if; 


As noted in last year’s annual report, the 
Justice department has advanced the 
idea that individual ministers have no 
authority to waive this privilege since it is 


the collectivity |.e., the 
Crown, which is the 
client. Although the 
department has not yet 
determined who may 
waive the privilege, it 
clearly prefers the idea 
that Justice knows best. 
And so it wants to be in 
the enviable position of — 
keeping entirely secret | 
the bulk of the records | 
under its control. As 
Saturday Night Live’s | 
church lady would say: | 
“How convenient!” | 


Insulating the Justice 
department from the Act | 
in this way was never 
contemplated by 
Parliament. The solicitor-| 
client privilege exemption’ 
is, like all others, avail- 


one minister, who possesses the 
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If the requested record is under the 
control of the Minister of Justice, he or _ 
she must determine whether the head of 


records, does not wish to rely on the 
privilege, the Justice minister hasno | 
authority to overrule. 


| 


| 
| 
‘he department wishes to rely on privi- 
ege. If the head wishes to waive 


drivilege, the Minister of Justice should 
nave no choice but to disclose. 


hn the Access to Information Act, all 
decision-making authority and obliga- 
jons are vested in the individual heads 
of government institutions. By grasping 
xt a straw, by claiming that the Crown is 
an entity which can take decisions 
under the legislation, the Justice depart- 
nent attempts to impose its writ upon 
erritory beyond its legal reach. 


Ine final matter on section 23. The Act 
$ unequivocal that section 23 is subject 
0 section 25, that, if possible, any infor- 
nation in a record which does not qual- 
fy for solicitor-client privilege must be 
eleased. Section 25 is the so-called 
everance requirement. Nevertheless, 
ne Justice department has decreed that 
severance will not be applied because if 
tny jot or tittle is disclosed from a record 
sontaining privileged material, the 
drivileged portions may somehow be 
tripped of their privilege. Although no 
‘ourt has interpreted the Act in this 
ashion, and although the view seems 
/ontrary to the plain words of section 25, 
ustice struggles valiantly to perpetuate 
je hegemony of the solicitor-client 
rrivilege. 


k 
| 


or this reason, section 23 should be 
mended to spell out that the applica- 
on of severance to a record under the 
uthority of section 25 does not result in 
dss Of privilege on other portions of the 
cord. It will also be necessary to 

dake clear that discretion to waive solic- 
or-client privilege lies with the head of 
1e client government department, not 
le Minister of Justice. 


These clarifications along with the earlier 
recommendation that this exemption be 
made subject to an injury test and a 
public interest override will bring one of 
the most carefully guarded bastions of 
reflexive secrecy into line with the 
principles of open government. 


Section 24: Statutory 
prohibitions 


In several previous annual reports, 
Parliament has been kept abreast of the 
continuing back door erosion of the right 
of access. More and more statutes 
have built-in secrecy provisions, many 
of these being listed, by Order-in- 
Council in Schedule || of the Access to 
Information Act. Once that listing takes 
place, subsection 24(1) of the access 
law makes it mandatory to refuse to dis- 
close information. The section reads: 


“The head of a government institution 
shall refuse to disclose any record 
requested under this Act that con- 
tains information the disclosure of 
which is restricted by or pursuant to 
any provision set out in Schedule II.” 


The question must be asked: Why was 
it necessary to put section 24 in the 
Access Act? After all, there are sub- 
stantive exemptions to cover any con- 
ceivable legitimate need for secrecy. 
The Standing Committee concluded 
there was no such need. The fact is, 
section 24 allows the government to 
keep information secret even when there 
may be no reasonable justification for 
secrecy. Even confidences of the 
Queen’s Privy Council receive absolute 
protection for only 20 years. Yet all the 
provisions listed in Schedule II are 
accorded mandatory secrecy forever. 
This provision is the nasty little secret of 


our access legislation and it has no 
place at all in the law. 
(recommendation 40) 


Section 26: Information to be 
published 


The thinking behind the need for this 
exemption is sound. If the government 
plans to publish a record within a rea- 
sonable period of time, it may refuse 
access in the meantime without thwart- 
ing the principle of openness. That 
being said, the provision, 
in practice, has been 
used to delay access 
unduly. The abuse 
should be addressed. 


First, the period of grace 
now stipulated in the sec- 
tion — 90 days — is 
unnecessarily long. Sixty 
days is ample time given 
modern printing methods; 
the Act should be 
amended to reduce the 
grace period. 


Second, the provision has 
been relied upon as a 
device to buy extra time. An institution 
may receive a request for a record, 
deny the request on the basis of section 
26 and, when that period expires, 
change its mind about publication and 
simply apply exemptions to the record. 
Section 26 should be amended to pre- 
vent such abuse by stipulating that if the 
record is not published within the 90 
days (or 60 days as recommended) it 
must be released forthwith in its entirety 
with no portions being exempted. 
(recommendation 41) 


Recommendation 40 


The practice of 
skirting the law by 
placing more and more 
statutes and the 
information they 
generate under the 
section 24 statutory 
probibition from 
disclosure be brought 
to an end by the 
abolition of section 24. 


Section 69: Exclusion of Cabinet 
confidences 


Perhaps no single provision brings the 
Access to Information Act into greater 
disrepute than section 69 which 
excludes Confidences of the Queen’s 
Privy Council for Canada from the legis- 
lation’s reach. Dubbed the “Mack 
Truck” clause, the exclusion of confi- 
dences was immediately seen by many 
in the news media as the primary reason 
for the new Act being ineffective, how- 
ever wrong that view may be. Three 
years later little had changed. The 
Standing Committee 
reported that it received 
more briefs and com- 
ments on section 69, the 
confidences provision, 
than on any other part of 
the legislation. The Act's 
undeserved reputation in 
some quarters as a 
secrecy act, not an 
access act, was firmly 
fixed. | 


The exclusion in section | 
69 covers a wide variety | 
of documentation: mem- 
oranda to Cabinet, dis- | 
cussion papers, Cabinet agenda, | 
communications between ministers on | 
Cabinet business, briefing material, and | 
legislation and Orders-in-Council. | 
Cabinet confidences are excluded from | 
the Act for 20 years, creating a trade in 
confidences of previous governments 
while the current one is left in peace. 


The special nature of Cabinet confi- 
dences is eloquently put in the Treasury 
Board information and privacy policy 
manual: 


a2 


“The Canadian government is based 
on a Cabinet system. Thus, responsi- 
bility rests not in a single individual 
but on a committee of Ministers sitting 
in Cabinet.... As a result, the collec- 
tive decision-making process has tra- 
ditionally been protected by the rule 
of confidentiality which protects the 
principle of collective responsibility 
while enabling Ministers to engage in 


full and frank discus- 

_ sions necessary for the 
_ effective functioning of 
a Cabinet system of 
government.” 


All this is well and good: 
But does it merit exclu- 
sion of all Cabinet confi- 
_dences from the scope of 
the legislation? The 
Standing Committee 
‘thought not. Having 
reviewed the various 
reasons for Cabinet confi- 
dentiality and 

finding ample reason to 
justify it, the committee 
went on to state: 


“Nevertheless, the 
Committee does not 
believe that the back- 
ground materials con- 

' taining factual 
information submitted 
to Cabinet should 


enjoy blanket exclusion from the 
ambit of the Acts (Privacy and 
Access). It is vital that subjective 
policy advice be severed from factual 

material found in Cabinet memo- 

, randa...(But) factual material should 
generally be available under the Act 
— unless, of course, it might other- 
wise be withheld under an exemption 


in the legislation.” 


Recommendation 41 


The grace period in 
which a government 
institution is permitted 
to refuse access on the 
grounds that the 
information is slated 
to be published be 
reduced from 90 days 
to 60 days; institutions 
be discouraged from 
using the right as a 
delay tactic with the 
additional requirement 
that if publication does 
not take place, the 
record must be 
released forthwith and 
without exemption of 
any portion. 


ae 


The committee found support in the 
Williams Commission on Freedom of 
Information and Privacy in Ontario which 
recommended that Cabinet records be 
dealt with as a mandatory exemption 
and not as an exclusion. This position 
was adopted in the Ontario Freedom of 
Information and Protection of Privacy 
Act and emulated in other provincial leg- 
islation, notably in British Columbia. The 


latter jurisdiction went on 
to adopt a 15-year rule 
for moving Cabinet 
documents out of the 
mandatory exemption. 

It excluded from the 
provision: 


e information in a 
record of a 
decision made by 
the Executive 
Council or any of its 
committees on 
appeal under an 
Act; or, 


e information in a 
record the purpose 
of which is to pre- 
sent background 
explanations or 
analysis to the 
Executive Council 
or any of its com- 
mittees for its 
consideration in 


making a decision if: (i) the deci- 
sion has been made public, (ii) the 
decision has been implemented, or 
(iii) 5 years or more have passed 
since the decision was made or 
considered. 


Any reform of the Access to Information 
Act will have to address the symbol of 
secrecy: Cabinet confidences. Building 


on the committee deliberations, the fol- 
lowing recommendations are offered: 


Section 69 of the Act should be 
amended to convert it into an 


exemption; 


The current 20-year 
period during which 
Cabinet documents 
are excluded from 
the Act should be 
changed to 15 
years. Fifteen years 
is the life of at least 
three Parliaments 
and is the period 
adopted by British 
Columbia; 


Paragraph 69(3) 
should be redrafted 
to cover analysis 
portions of 
Memorandum to 
Cabinet now made 
available to the 
Auditor General. 
These should be 
released if a deci- 
sion has been made 
public, the decision 
has been imple- 
mented, or five 
years have passed 
since the decision 
was made or con- 
sidered; 


Appeals of deci- 


sions under the Cabinet records 
exemption should be heard by the 
Associate Chief Justice of the 
Federal Court after review by the 
Information Commissioner. 


The Standing Committee hoped to make 
the Cabinet confidence exemption more 


palatable to the government by restrict- 


ing the appeal mechanism solely to the 
Associate Chief Justice of the Federal 


Court. Consistency, care and discretion 
should underpin decisions to disclose 


cotati Gullit xin an 


Recommendation 42 


Section 69 (the 
exclusion of Cabinet 
confidences) be 
amended to transform 
it to an exemption; to 
reduce the period of 
secrecy from 20 to 15 
years, to make 
available analysis 
portions of 
memoranda to Cabinet 
if a decision has been 
made public, bas been 
implemented or five 
years have passed 
since the decision was 
made or considered; to 
have appeals of 
decisions under this 
section heard by the 
Associate Chief Justice 
of the Federal Court 
after review by the 
Information 
Commis sioner. 


cs, 


legislation. 
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Cabinet confidences. 
These goals are much 
more likely to be 
achieved under a two- 
tiered review mechanism 
which includes the 
Information 
Commissioner — as in 
the case of all other dis- 
putes under the law. The 
appeal mechanism to the 
courts should be, how- 
ever, to a senior judge. 
(recommendation 42) 


Making all of 
government 
accessible 


From the outset of 
debate on the Access to 
Information Act, there 
was disagreement on 
which government insti- 
tutions should be cov- 
ered by the legislation. 
The Act includes all 
departments, ministries 
of state, organizations 
treated as departments 
(e.g., the National 


Archives of Canada) unless those insti- 
tutions compete with the private sector 
firms. The institutions covered by the Act. 
are set out in a schedule attached to the 


Critics urged that all Crown corpora- 
tions, especially agencies such as the 
CBC, Canadian National Railways, Air 
Canada and Petro-Canada, be covered 
precisely because they were at arm’s 
length from government. There was a 
greater need for those institutions to be 
held accountable for their actions and 
for the public money they spent. 


| 

The Standing Committee took up this 
‘refrain in Open and Shut. The commit- 
tee members were attracted by the 
notion expressed by the Ontario 
Commission on Freedom of Information 
and Individual Privacy. It had recom- 
‘mended that freedom of information 
legislation should apply “to those public 
institutions normally perceived by the 
public to be part of the institutional 
machinery of the ... government.” 

The question, of course, is where to 
draw the line through the vague concept 
of “normally perceived”. 


The committee did make an attempt, 
setting out two criteria. First, it pro- 
posed that if a public institution is 
exclusively financed out of the consoli- 
dated revenue fund, it should be 
covered. Second, for institutions not 
financed exclusively in this way but able 
to raise funds through public borrowing, 
the major determinant should be the 
degree of government control. 


The committee then urged that all Crown 
corporations and wholly-owned sub- 
Sidiaries be covered. It exempted less 
than wholly-owned subsidiaries and 
mixed ventures — organizations not con- 
trolled by a majority of public funds. As 
Practical justification for its position, the 
committee noted that in March 1986, the 
Government of Ontario expanded its free- 
dom of information legislation to cover its 
Crown corporations. Ontario has since 
been joined by other provinces. 


The only exception adopted by the 
committee was the program material of 
the CBC which, it was agreed, (rightly) 
should not be subject to access legisla- 
tion. The committee also recommended 
coverage of Parliament and its institu- 
tions and agents, but did not suggest 
that the offices of Senators and 
Members of Parliament should be 
subject to the access law. 


Well, where does this leave us in 1994? 
In the wake of government privatizations 
of many of its institutions in the late 
1980's, there are certainly fewer Crown 
corporations which might be subject to 
the Act. There is now, however, a new 
type of organization called a Special 
Operating Agency (SOA), which did not 
exist when the Act came into force. 


These SOAs are creatures of depart- 
ments and have been designated as 
service agencies. SOA’s are not subject 
to the rules that govern other facets of 
the bureaucracy. They are instructed to 
focus on the needs of their clients, to 
compete where necessary with the 
private sector and try to be self-sustain- 
ing, perhaps turn a profit. They are 
designed to improve service to the 
public and reduce the costs of govern- 
ment. SOAs are, however, fully part of 
government. 


The time is past due to complete the 
process of opening government to 
scrutiny. The law should be extended 
to cover all federal government 
institutions, including: 


° Special Operating Agencies: 


e Crown corporations and wholly- 
owned subsidiaries: 


any institution to whic 
government appoints a majority of 


governing body 
members: 


all officers of 
Parliament, includ- 
ing: the Offices of 
the Information and 
Privacy 
Commissioners, the 
Office of the Chief 
Electoral Officer, the 
Office of the 
Commissioner of 
Official Languages, 
and the Office of the 
Auditor General: 


the Senate, House 
of Commons, 

Library of 
Parliament, but 
excluding the offices 
of Senators and 


h the federal 


Recommendation 43 


The access Act be 
extended to all federal 
government institutions 
including Special 
Operating Agencies, 
Crown corporations 
and wholly-owned 
subsidiaries, any 
institution to which the 
Sederal government 
appoints a majority of 
governing body 
members; the Senate, 
the House of Commons, 
Library of Parliament 
and all officers of 
Parliament. 


Members of Parliament. 
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Special provisions should exclude from 


neers | Sao 


coverage the program material of the 


CBC and provide for the 
handling of complaints 
made under the law 
against the Office of 

the Information 
Commissioner. (He can 
hardly investigate himself). 
(recommendation 43) 


All of these recommen- 
dations amount to an 
ambitious refit of the 
Access to Information 
Act. They are made in 
the conviction that our 
right to know must be 
carefully nurtured by 
Parliament. The 
Information 
Commissioner stands 
ready to assist parlia- 
mentarians in their 
deliberations. 


Recommendations 


_ Following is a summary of recommendations in the preceding text. The Information 
Commissioner recommends that: 


General recommendations 


‘Parliamentary 1. 


committee 

Written ps 

‘direction 

‘Single Si} 

minister 

| Single 4. 

‘department 

Essential ay 
principles 

Renamed 6. 
Act 

‘Duty ie 
to create 


A parliamentary committee be mandated to study and 
to propose amendments to the Access to Information Act. 


The Prime Minister give specific written direction to his 
ministers and senior officials that public access to 
government information is not to be unreasonably delayed 
or denied. 


The Prime Minister name a single minister, 
preferably the President of Treasury Board, to be responsible 
for the Act’s administration and policy. 


The Information Law section of the Department of 

Justice be severed from that department and merged with 
the Information, Communications and Security Policy Division 
of the Treasury Board Secretariat. 


Three essential principles be enshrined in the access law. 
They are: 


1. Government information should be generated, preserved 
and administered as a national resource. 


2. Government should be obliged to help the public gain 
access to our national resource. 


3. Government information should be readily accessible to 
all without unreasonable barriers of cost, time, format or 
rules of secrecy. 


An amended Access to Information Act be more 
appropriately named the National Information Act, the Open 
Government Act or the Freedom of Information Act. 


The Archives Act be amended to affirm government 

officials’ duty to create such records as are necessary to 
document, adequately and properly, government’s functions, 
policies, decisions, procedures and transactions. 


oF 


Duty 
to retain 


Public 
register 


Routine 


release 


Duty to 
disseminate 


10. 


11. 


The Archives Act be amended to include explicit 
provisions for the retention of computer communications, 
including E-Mail, following their creation. 


Government institutions be required to maintain a 
public register of all records which have been released under 
the access Act. 


Government institutions be required to release 

routinely all information which describes institutional 
organizations, activities, programs, meetings, and systems 
of information holdings and information which tells the public 
how to gain access to these information resources. 


Government's duty to disseminate should also extend 

to all information which will assist members of the public in 
exercising their rights and obligations, as well as 
understanding those of government. 


Amendments specific to the access Act 


Fees 


Price 
barrier 


Frivolous 
requests 


Binding 
order 


Fee 
eliminated 


Commercial 
requesters 


Binding 
order 


1s 


13. 


14. 


les 


er 


lites 


To eliminate an access barrier of price, subsection 

68 (a) of the Act be amended to ensure that only information 
which is reasonably priced and reasonably accessible to the 
public is excluded from the law. 


Government institutions be given the right to refuse 
to respond to frivolous or abusive requests. 


A government institution's refusal to respond to a 
request be subject to an appeal to the Information 
Commissioner and the Commissioner’s ruling be binding 
and final. 


The $5-application fee be eliminated, charges for 
reproduction of paper copies, diskettes and audio or 
video cassettes be adjusted to current market rates and a 
period of free search time be retained. 


Fees charged commercial requesters reflect the actual 
cost of producing the information when information is 
requested for brokerage purposes. 


A government institution’s decision to treat a request as 

a commercial request be subject to review by the Information 
Commissioner and the Commissioner’s decision be binding 
and final. 
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Fee waiver 18. The criteria for the waiver of fees be included in the Act. 
policy 


Computer 19. There should be no fees for computer processing when 

fees processing is conducted in a PC-based environment. 
Fees levied for CD-ROMS or other computer formats be 
limited to the cost of compiling and reproducing the 


information. 
Delays 
Lose fee 20. Government institutions which fail to meet lawful deadlines 
collection in responding to requests lose the right to collect fees. 


Lose exemption 21. Government institutions which fail to meet lawful deadlines 

claim in responding to requests be prohibited from invoking 
exemptions with the exception of exemptions which protect 
other governments’ information, personal privacy and safety 
and trade secrets or other confidences entrusted to 
government by third parties as set out in sections 13, 17, 19 
and 20 of the Act. 


Definition and format 


| Definition of 22. The right of access to any government “record” be amended 
| information to offer a right of access to any “recorded information” in 
section 4 of the Act and elsewhere. To add clarity, the 
definition of recorded information be expanded to include 
E-mail, computer conferencing and other computer-driven 
communications. 

| 


Format most 23. Government information be available in the format most useful 
useful to the requester whenever the format exists or can be created 
with a reasonable amount of effort and at reasonable cost. 


Review by 24. A government institution’s refusal to provide information in 
Commissioner the format requested be subject to review by the Information 
Commissioner. 
_ Exemptions 
| Discretionary 25. Exemptions be discretionary in nature and contain an 
_ and injury injury test with the exception of section 19 (the test 
personal privacy exemption) and possibly, section 13 
| (the exemption to protect confidences of other governments). 
State 26. The section 13 exemption be extended to information from 
governments such subdivisions of nations as U.S. state governments 


and perhaps to self-governing native bands. 
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Study 
extension 


Other 
governments 
in Canada 


Public 
interest 
override 


Public opinion 
polls 


Cabinet 
ministers’ 
offices 


Federal- 
provincial 
relations 


International 
affairs and 
national defence 


Housekeeping 


Personal 
safety 


Economic 
interests 
of government 


ne 


be’ 


oo 


30. 


31. 


32. 


33. 


34. 


35. 


36. 


The implications of applying a discretionary, injury-based 
exemption to information given in confidence from 
international organizations and foreign states be examined. 


A discretionary, injury-based exemption apply to information 
from provincial and municipal governments and self- 
governing native bands. 


Government institutions be required to disclose any 
information, with or without a formal request, whenever 

the public interest in disclosure clearly outweighs any of the 
interests protected by the exemptions. 


Public opinion polls be accessible to the public. Polls and 
survey data not be subject to exemptions under the Act. 
Government institutions maintain a current list of polls and 
Surveys. 


The access Act be amended to make clear that recorded 
information in offices of Cabinet ministers is government 
information and subject to the law and its exemptions. 


Section 14 (the federal-provincial relations exemption) be 
more narrowly drawn by substituting “federal-provincial 
negotiations” for “federal-provincial affairs.” 


Section 15 (an exemption to protect international affairs and 
national defence) be amended to clarify that a reasonable 
expectation of injury be required to invoke the exemption. The 
nine classes of information listed are merely illustrative of 
possible injuries. 


As a housekeeping measure, coincident with inclusion 
of an injury test, paragraphs 16 (1)(a) and (b) be repealed. 


Section 17 (the personal safety exemption) be extended to 
protect against a threat to an individual's mental or physical 
health. 


Section 18 (an exemption to protect the government's 
economic interests) be amended to include a health 
and safety override; to narrow the scope of subsection (a) by — 
including “monetary” in the phrase “substantial value”; to | 
grant special operating agencies rights similar to their private © 
sector competitors; and to ensure the section can not be used 
to exempt data bases which serve as the raw data for 
information placed in the market. 
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Third-party Si 


information 


_ recommendations 


| 
| 
| 


| Solicitor- 39. 


Client 
privilege 


| 
| 


Statutory AO. 


_ prohibition 


Information 41. 


for 
publication 


Cabinet 42. 


confidences 


| Advice and 38. 


Section 20 (an exemption to protect third-party information) 
be amended to ensure public access to government 
contracts and details of bids for contracts; to abolish 
subsection 20 (b); to broaden the public interest override and 
to allow government institutions to give third parties their 
notice of government's intent to disclose information in such 
alternative to direct notice as newspaper advertisements. 


Section 21 (an exemption to protect internal deliberations) 
be amended to include an injury test; to protect only policy 
advice and minutes at the senior level, not factual information 
used in routine decision-making; to reduce the current time 
limitation from 20 to 10 years; to specify types of 

information not covered by the exemption; to clearly 

limit the terms “advice” and “recommendations”; to make 
plans devised but never approved open to the public. 


Section 23 (the solicitor-client privilege exemption) be 
amended to give access to Justice department legal 

opinions unless an injury to government operations could 
reasonably result from their disclosure; and to make clear that 
severance of some portions of a record does not result in loss 
of privilege on other portions of the record. 


The practice of skirting the law by placing more and more 
statutes and the information they generate under the section 
24 statutory prohibition from disclosure be brought to an end 
by the abolition of section 24. 


The grace period in which a government institution is 
permitted to refuse access on the grounds that the 
information is slated to be published be reduced from 90 
days to 60 days; institutions be discouraged from using the 
right as a delay tactic with the additional requirement that if 
publication does not take place, the record must be released 
forthwith and without exemption of any portion. 


Section 69 (the exclusion of Cabinet confidences) be 
amended to transform it to an exemption; to reduce the period 
of secrecy from 20 to 15 years; to make available analysis 
portions of memoranda to Cabinet if a decision has been 

made public, has been implemented or five years have 
passed since the decision was made or considered; to have 
appeals of decisions under this section heard by the 
Associate Chief Justice of the Federal Court after review by 
the Information Commissioner. 


4] 


Extension 
of Act 


43. The access Act be extended to all federal government 
institutions including Special Operating Agencies, Crown 
corporations and wholly-owned subsidiaries; any institution 
to which the federal government appoints a majority of 
governing body members; the Senate, House of Commons, 
Library of Parliament and all officers of Parliament. 
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) 1993-94 Year in Review 


In fiscal year 1993-94, some 768 dissat- 
_isfied users of the access law made 
~complaints to the Commissioner against 
_the government (see Table 1 at page 
45). The top five complained against 
institutions are: 


| Immigration and Refugee Board - 103 


| Privy Council Office x (63 
| National Defence ahi52 
‘Transport Canada - 45 
| Employment and Immigration 237 


(NOTE: Table 4 shows how other 

government institutions fared in 1993- 

94 and Table 5 shows the breakdown 
| of complaints by province of origin.) 
| The good news is that resolutions of 
complaints were achieved in the vast 
_majority of the cases. Table 2 indicates 
that 733 complaint investigations were 
completed; 61.1 per cent of all com- 
‘plaints were resolved by remedial action 
Satisfactory to the Commissioner while 
34.5 per cent of complaints were con- 

sidered not to be substantiated. 


_In three of the four cases in which the 
complaints were well-founded but not 
‘resolved, the Commissioner sought con- 
sent from the requesters to pursue the 
matters in Federal Court. Those cases 
and others in which the Commissioner 
intervened on substantive or procedural 
issues are discussed later in the legal 
matters section of this report. Court 
action was not pursued in one of the 
four cases because Parliament retroac- 
tively changed the law to validate the 
Revenue department’s decision to keep 
GST registration records secret. 


The statistics also reveal why the prob- 
lem of delay continues to be the 
Commissioner's top priority. Some 30.1 
per cent of all completed investigations 
involved complaints of delay. 


A: Departmental delays 


According to the latest Treasury Board 
Statistics (1992-93) 57.5 per cent of 
requests were answered within 30 days, 
21.1 per cent within 30 to 60 days and 
21.4 per cent in excess of 60 days. 
When some 43 per cent of all requests 
are not answered within the statutory 
30-day response period, it is cause for 
concern. 


To address the problem of delays in 
departments, the Commissioner contin- 
ued to review the response-time perfor- 
mance in selected institutions. The first 
such review was completed early in 
1993-94. It was conducted at Transport 
Canada’s invitation and with its full 
co-operation. 


The review found a number of areas in 
which administrative practices required 
change to reduce periods of delay. 
Complaints of delay against Transport 
Canada tallied 9.5 per cent of all 
requests to the department in fiscal year 
1992-93. By contrast, Transport 
Canada was found to have exceeded 
the statutory time limit in its response to 
40.7 per cent of the requests completed 
last year. Clearly, many requesters did 
not complain when their requests were 
not answered in a timely fashion. 


As a result of the review, the 
Commissioner made several recommen- 
dations. For their part, Transport 
Canada officials recognized the need to 
improve. They developed a plan to 


respond to the Commissioner's recom- 
mendations and made some prompt 
changes. Transport Canada affirmed its 
commitment to service to the public 
under the Access to Information Act. 
Both the review and Transport Canada’s 
plan are available on request through 
the department. 


In 1992-93, the Immigration Refugee 
Board (IRB) had the highest number of 
delay complaints. During this fiscal 
year, a review was conducted at the IRB 
by officials of the Information 
Commissioner. This, too, was under- 
taken with the consent and co-operation 
of the IRB. The review was being com- 
pleted at the end of 1993-94 and will be 
discussed in next year’s annual report. 


Who’s next? 


The experience of this reporting year has 
put several other institutions on the short 
list as candidates for a response-time 
review, notably the Privy Council Office, 
the Department of National Defence and 
Health Canada. During the coming year, 
the Commissioner's officials will arrange 
to conduct at least one review. As 
before, the goal of the review will be to 
find the root cause of delay problems 
and to recommend changes in practices 
and procedures. 


Some statistics say more than 
others 


Government departments and agencies 
have a duty to report yearly on the access 
Act. Each has a statutory duty to report to 
Parliament and an administrative duty to 
report to the Treasury Board Secretariat 
which is responsible for the Act's 
administration throughout government. 


Those reports tell readers, among other 
things, the number of requests each 
department or agency received, the 
number completed, exemptions and 
exclusions invoked, fees collected, 
salary expense, time extensions granted 
and the time it took to complete 
requests. The Treasury Board 
Secretariat then compiles the statistics 
and reports to Parliament. 


While a great deal of information is gath- 
ered, these reports do not provide a 
sufficient measure of accountability for 
the time departments take to answer 
requests. The reporting form designed 
by Treasury Board provides a quick and 
easy method of determining the number 
of cases delayed unreasonably beyond 
the 30-day time limit. It does not, how- 
ever, allow readers to tally the number of 
cases that also fell in arrears after an 
extension of time had been claimed and 
expired. Thus, the most telling story 
goes untold. 


Neither does this report allow Parliament 
or the public to know precisely how well 
or how badly institutions are faring in 
meeting time limits set out in the Act 
despite that being the report's raison 
d’étre. The Commissioner has reason 
to suspect that the Act has been 
breached, as deadlines slipped away, 
many times more often than requesters 
filed complaints about access delayed. 


Discussions with Treasury Board offi- 
cials have begun on the design of a new 
report format that would more accurately 
show when institutions meet their statu- 
tory time limits. Parliamentarians, senior 
officials and the public deserve as clear 
a picture as possible. Stay tuned. 


B. Delays in the Commissioner’s 
office 


_ As can be seen from Table 3, the overall 
_ turnaround time for complaint investiga- 


tions has not improved over last year. 
While substantial productivity improve- 


ments have been made since 1991-92, 


more progress towards attaining the 
three-month goal suggested by the 
Standing Committee on Justice and 


_ Solicitor General has stalled. Continued 


progress will require additional 
investigators. 


| The Information Commissioner takes 
_ pride in having a small office (some 31 
persons) which is not seen by com- 


plainants as being yet another large and 


_unapproachable bureaucracy. 


_ Moreover, he is especially reluctant to 


_Call for more resources at a time of 


necessary restraint in public-sector 


spending. 


Nevertheless, the Treasury Board will be 
asked in the upcoming budget-setting 
exercise, Known as the Multi-Year 


Operational Plan (MYOP), to provide the 
necessary resources to enable the 

Commissioner to secure the services of 
one or two additional investigators. This 


relatively small additional cost will have 


a significant impact on ensuring that 


_users of the law are well-served. 


_C. Delays in the Federal Court 


| Two types of cases can end up in the 
Federal Court under the Access to 


Information Act. One type is triggered 


_by the government's refusal to disclose 


records to a requester. In those cases, 
either the Information Commissioner or 
the requester may ask the Federal Court 
to review the denial of access. The 
Second type is triggered by the govern- 


ment’s decision to disclose to a 
requester records which affect the inter- 
ests of a third party. In those instances, 
the third party (usually a business) may 
ask the Federal Court to block disclo- 
sure of the requested records. 


By far the greater number of Federal 
Court cases under the Access to 
Information Act fall into the second cate- 
gory. Most of the delays experienced in 
access to information cases in the 
Federal Court are these third-party 
cases. From time to time, such cases 
have languished in the Federal Court for 
several years. Although the few that 
came to trial were rarely successful for 
the third party, the delays constituted 
effective denials of access. 


A very positive development can now be 
reported in the efforts by the 
Commissioner, the government, the 
Canadian Bar Association, and the court 
to address this problem of delay. On 
December 3, 1993, the Associate Chief 
Justice of the Federal Court issued a 
practice direction to ensure that all 
review applications under the access 
law will be heard and determined in a 
timely fashion. 


The solution is simple: Every application 
for review must contain a request for 
direction to be dealt with by the court 
within 30 days after filing. Within that 
time, a timetable will be set and the 
court will give appropriate directions 

to be followed by the parties until a 
hearing. 


The practice direction is buttressed by 
recent amendments to the Federal 
Court rules which give the court powers 
to respond to delays or inactivity by the 
parties. It is also applicable to applica- 
tions for review filed before January 1, 
1994. To date, the Federal Court has 


struck out on its own motion 24 applica- 
tions for review. 


In 1993, 55 applications for Federal 
Court review were made under the 
Access to Information Act. When added 
to the court’s previous year’s backlog of 
109 cases, the court’s caseload of 
access cases was 164 files. However, 
as a result of intervention by the 
Commissioner, together with the intro- 
duction of the new practice direction, 40 
cases were discontinued and 37 judg- 
ments were issued — an all-time record 
in access litigation. The present back- 
log of access cases in the Federal Court 
is 87 files, the smallest backlog since 
1989. 


The Federal Court deserves congratula- 
tions for its sensitivity to the concerns 
about delays in access cases and for its 
quick action in finding a practical solu- 
tion. In the long run, it is to be hoped 
that the court will adopt special rules for 
access cases as the law contemplates. 
Pending the court’s review of its rules 
(along with the Commissioner’s propos- 
als for new rules), this practice direction 
is an important step in the right direc- 
tion. 


Of course, a new process requires a 
period of adaptation. In this instance, 
Federal Court registry officers have had 
to become familiar with the practice 
direction and its implicit pro-active role 
for the registry in enforcement. The 
Commissioner is grateful to them for 
their professionalism in better ensuring 
that members of the public and legal 
profession understand and comply with 
these procedural changes. 


Life before the practice direction 


Since 1992, the Commissioner's office 
has made a concerted effort to cajole, 
persuade, prod, and nudge parties to 
third-party (section 44) cases to bring 
matters to resolution. For the cost of the 
$50 filing fee, businesses could effec- 
tively delay information disclosure for 
years because the Justice department 
simply did not defend these cases vig- 
orously. 


In fiscal year 1993-94, the 
Commissioner intervened to secure the 
speedy resolution of four section 44 
cases. As aresult, there are now only 
nine remaining section 44 cases which 
pre-date 1991. 


At the beginning of the reporting year, 
17 section 44 cases involving inspection 
reports of air carriers were pending 
before the court. The Commissioner's 
office was instrumental in securing the 
resolution of most of them and there are 
now only three remaining. 


Unfortunately, the Commissioner’s office 
also discovered that unreasonable 
administrative delays in the disclosure of 
information may sometimes occur even 
after the legal battle is over. In one 
case, Perimeter Airlines Ltd. v. Minister 
of Transport (Federal Court No. T-2727- 
89), the requester, a Winnipeg journalist, 
received a package of information from 
Transport Canada in December 1993. 
Inside were copies of audits on 
Perimeter Airlines of Winnipeg — docu- 
ments the reporter had sought back in 
October 1989 when she filed an access 
to information request. 


Four years later, it was stale news that 
Perimeter Airlines Ltd. flew aircraft in the 
mid-1980's whose equipment or instru- 
ments malfunctioned. It was not front 


: page news that the airline asked pilots 


to exceed maximum flying hours. A pilot 


whose flight crashed through the roof of 
| an office in 1987 had logged 110 hours 
beyond flying limits for three months 

_ before the accident. 

_The news to the journalist, however, and 
then to readers of the newspaper's front 
page, was that Perimeter for $50 had 
easily blocked disclosure of audits for 

| years — audits that transport officials 

| said could not lawfully be kept secret. 


| 


The journalist's case was among scores 
of third-party cases that languished in 
the Federal Court where their movement 
was glacial. Perimeter Airlines had 
agreed to release the audits in March 
1993 when the Commissioner’s office 
made it known to the air carrier that it 
was ready to intervene. 

It was expected that Transport Canada 
would promptly disclose the records. 
_To the Commissioner’s surprise the 
Justice department did not file for dis- 
continuance of the application for review 
‘until May 21, 1993. Moreover, it was not 
‘until December of 1993 that the Justice 
and Transport departments actually 
arranged to deliver the records to the 

| requester. 


It goes without saying that disclosure 
should always be made promptly follow- 
ing dismissal of any third-party applica- 
tion for review or after a discontinuance 
is filed with the court. Yet it seems that 
the government must be reminded of 
the obvious from time to time. The 
Commissioner will be monitoring similar 
situations. 


The Commissioner in Federal 
Court 


In Wells v. Minister of Transport and 


Information Commissioner (Federal 
Court No. T-1729-92 and T-2I60-92), the 
Associate Chief Justice decided that the 
Commissioner's investigative process, 
findings and recommendations were not 
subject to review by the court under 
section 41. The court agreed with the 
Commissioner that the only matter that 
can be made subject to an application 
for review is the decision of a govern- 
ment institution to refuse disclosure of 
requested records to a requester. 


A similar issue was raised in Cloutier v. 
Prime Minister and Information 
Commissioner (Federal Court No. 
T-25-94). Mr. Justice Rouleau allowed 
the Commissioner’s motion to be 
deleted as a party-respondent to the 
application for review. Any review 
application under the Act must be made 
against the head of the government 
institution who made the decision. 

The Commissioner is not a potential 
respondent in a review application 
under the Act. 


In Information Commissioner v. 
Department of National Health and 
Welfare (Federal Court No. T-1610-93), 
the Commissioner made an application 
for review on behalf of the requester, a 
lawyer for the Non-Smoker’s Rights 
Association, of the health department's 
refusal to disclose submissions received 
from the Canadian Tobacco 
Manufacturers Council concerning pro- 
posed amendments to the regulations 
governing health warnings on cigarette 
packages and cartons. The department 
decided that the council’s submissions 
could be kept secret under the “advice 
and recommendations” exemption. 

The Commissioner did not agree that 


submissions from those outside govern- 
ment could be kept secret. 


During the litigation process, the Health 
Minister decided to disclose the 
records. The Commissioner withdrew 
the court action. 


There was a similar turn of events in the 
case of Information Commissioner v. 


Atlantic Pilotage Authority (Federal Court 
No. T-368-94 and T-369-94). In this 


case a professional seaman sought 
access to financial information and the 
current contract awarded by the Atlantic 
Pilotage Authority (APA) to one of his 
competitors. In another related case, 
the same seaman was engaged in 
litigation with the Atlantic Pilotage 
Authority and sought access to informa- 
tion about fees and expenses paid to 
the APA witnesses. After investigation 
of both matters, the Commissioner 
recommended full disclosure. The 
Commissioner took the matter to court 
after the Atlantic Pilotage Authority 
refused to follow his recommendations. 
During the course of litigation the head 
of the Atlantic Pilotage Authority 
changed his mind and decided to 
disclose the records. 


Something different happened in 

Peqguis Indian Band v. Minister of Indian 
and Northern Affairs (Federal Court No. 
T-1297-92) and a related case: Robert 
Sutherland v. Minister of Indian and 
Northern Affairs (Federal Court 

No. T-2573-93). In these cases a mem- 
ber of the Indian Band asked to see a 
funding agreement between the minister 
and the Indian Band, as well as financial 
audits performed as a result of the 
agreement. On being informed by the 
department of this access request and 
that the department intended to disclose 
some of the records, the Peguis Band 
Council applied to the Federal Court to 


block disclosure of a// the requested 
information. Unfortunately, the depart- 
ment did not inform the requester that 
he had a right of complaint to the 
Information Commissioner until some 
nine months later. 


Even more surprising, when the band 
member complained to the Information 
Commissioner, the minister's officials 
did not co-operate with the investigation 
because the matter had been taken to 
court by the Indian Band. The 
Commissioner proceeded to complete 
the investigation, found the complaint to 
be justified and recommended to the 
minister that certain records be 
disclosed. The minister refused to 
accept the recommendation and the 
Commissioner, with the consent of the 
requester, sought and was given leave 
to intervene as a party to the court 
action. Shortly after the Information 
Commissioner's intervention, the Peguis 
Indian Band agreed to withdraw its 
challenge of the minister's decision to 
release part of the records. 


Upon discontinuance, Mr. Justice 
Rothstein ordered costs of $1,750 to be 
paid by the Peguis Indian Band to the 
band member who had to hire a lawyer 
and appear before the Court of Appeal — 
on his right to appear as a party in the 
case. The matter of exemptions applied 
by the minister was argued on February 
25, 1994. Judgment was reserved. 


In another court case, the Information 
Commissioner sought leave to intervene 
in a case before the Court of Appeal 
dealing with the phrase: “record under 


‘the control of a government institution’, 


found in section 4 of the Act. This 
phrase is pivotal to the whole applica- 
tion of the access law since the right of | 
access only applies to such records. 
In Canada Post v. Department of Publi 
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Works and Michael Duquette (Federal 


Court of Appeal file No. A-372-93), the 
issue is whether the decision of Public 
Works Canada (an institution covered by 
the Act) to disclose some records it 
holds by virtue of its property manage- 
ment services to Canada Post (an insti- 
tution not covered by the Act) is valid. 
Iti is valid if the records are under its 
“control”, but not so if the records are 
‘under the control of Canada Post. 
At trial, the court concluded that the 
decision of Public Works Canada was 
valid. Strange to say, however, at trial 
Public Works Canada chose not to 
defend its decision: It simply appeared 
and took no position. When it became 
known to the Information Commissioner 
that the government intended to take the 
same hands-off approach at the appeal 
level, he sought leave to intervene to 
advocate a broad interpretation of the 
term “control”. 


Interpretation and legal meaning to be 
attributed to the phrase “record under 
the control of a government institution” 
will directly affect the right of every per- 
son to be given access to government 
Information under the Act. Those rights 
include the right to have government 
decisions reviewed independently of 
government, the ability of the 
Commissioner to carry out his mandate 
and the ability and jurisdiction of the 
-ederal Court to review any decision to 
disclose, or to refuse to disclose, 
‘ecords. The progress of this proceead- 
ng will be reported next year. 


Federal court decisions 


Juring fiscal year 1993-94, the Federal 
-ourt Trial Division issued four other 
decisions related to Access to 


Information litigation. Three of these 
decisions have been appealed to the 
Federal Court of Appeal. 


The first has already been referred to: 


In Canada Post v. Department of Public 


Works and Michael Duquette (Federal 
Court No. T-2059-91; under Appeal in A- 


372-93), Mr. Justice Rothstein decided 
that any record in the material posses- 
sion of a government institution is a 
“record under the control of a govern- 
ment institution” and subject to the 
Access to Information Act, without con- 
sideration to the manner in which the 
information in records came into the 
hands of the government institution. 


In Canada Post v. Department of Public 
Works (Federal Court No. T-284-94: 


under Appeal in A-607-93), Mr. Justice 
McKeown, came to the conclusion that 
the decision of a minister to disclose 
requested records under the Access to 
Information Act cannot be reviewed 
under section 18 of the Federal Court 
Act. Any application to review such 
decision of a minister must be made 
under the provisions of the Access to 
Information Act before the Federal Court. 


In Keddy v. President of Atlantic Canada 


Opportunities Agency (Federal Court 
No. T-2296-91), Mr. Justice McKay 


decided in August 1993 that the records 
at issue constituted financial and com- 
mercial confidential information properly 
exemptible from disclosure under para- 
graph 20(!)(b) of the Act. The court sup- 
ported the Information Commissioner 
who had reached the same conclusion 
after investigating the requester’s com- 
plaint. In the opinion of the court, the 
factual considerations which justify 
exemption from disclosure of the consul- 
tants’ reports are the following: some 
individuals sought financial assistance 
from the agency and filed confidential 


consultants’ reports. These individuals 
made their applications on the agency's 
forms which provide that information 
given by these individuals will be kept 
confidential. The agency consistently 
treated the information supplied in a 
confidential manner. In addition, each 
of the consultants had expressly prohib- 
ited in writing those for whom reports 
had been prepared from disclosing the 
reports without the consultants’ consent. 


In Dagg v. Minister of Finance, (Federal 
Court No. T-2662-91; under Appeal in 


A-675-93), Mr. Justice Cullen concluded 
that names, signatures, identification 
numbers, hours worked and where- 
abouts of public employees contained 
on a department's after hours sign-in 
sheets should be disclosed. In his view, 
such information does not constitute 
“personal information” as defined by the 
Privacy Act, and, hence, does not 
attract privacy protection. This decision 
runs contrary to the conclusions 
reached by the Information 
Commissioner after investigation of the 
matter. He considered the privacy inva- 
sion from the disclosure to be serious. 
The Privacy Commissioner, too, is 
concerned about the implications of this 
decision and has obtained leave to 
intervene in the appeal to defend the 
privacy interest at stake. 


In Clerk of the Privy Council v. Ken 
Rubin (Federal Court of Appeal 


No. A-245-93), the issue was whether 
correspondence and other communica- 
tions between a government institution 
and the Information Commissioner 
during an investigation are accessible 
following an investigation’s completion. 
The government institution, relying upon 
section 35 of the Act, refused to dis- 
close the documents on the grounds 
that the Information Commissioner's 
investigations must be conducted in 
private. It also argued that disclosure of 
the requested information could reason- 
ably be expected to cause prejudice to 
the Commissioner's investigations. 


The Court of Appeal agreed with the 
argument that section 35 shields infor- 
mation from disclosure. The court held 
that the confidentiality of representations 
made to the Information Commissioner 
during an investigation of a complaint 
must be preserved, save in limited 
circumstances. In this case, the court 
found that the complainant had no right 
of access to them. 
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Table 1 


STATUS OF COMPLAINTS 


| April 1, 1992 April 1, 1993 
| to March 31, 1993 | to March 31, 1994 


_| Pending at year-end 
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Refusal to 
disclose 


Delay (deemed 
refusal) 


Table 2 
COMPLAINT FINDINGS 
April 1, 1993 to March 31, 1994 


Not Sub- Discon- 
stantiated tinued 
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Table 3 


TURN AROUND TIME (MONTHS) 


CATEGORY “91.04.04 - 92.03.31 | 92.04.01 - 93.03.31 | 93.04.01 - 94.03.31 


| Refusal to 
_ disclose 
_ Delay (deemed | 
_ refusal) 
ae : 


Language 


Miscellaneous 6.83 2.60 100 3.86 


_ Overall 6.87 | 669 3.87 720 4.03 733 


_* Excludes 208 complaints filed and later discontinued by one complainant 


against a single department. These have been excluded for comparison 
purposes here since the inclusion would distort figures. 


COMPLAINT FINDINGS 
(by government institution) 
April 1, 1993 to March 31, 1994 


enl 


Laat 
poms 


Not Sub- | Discon- | TOTAL 
stantiated tinued 
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Agriculture Canada 

Atlantic Canada Opportunities Agency 
Atlantic Pilotage Authority 

Atomic Energy Control Board 

Bank of Canada 

Canada Council 

Canada Labour Relations Board 


Canada Newfoundland Offshore 
Petroleum Board 


Canada Ports Corporation 

Canada Mortgage and Housing Corporation 
Canadian Cultural Property Export Review 
Canadian Film Development Corporation 
Canadian Human Rights Commission 
Canadian International Dev. Agency 


Canadian Radio-Television & 
Telecommunications 


Canadian Security Intelligence Service 
Communications 

Consumer and Corporate Affairs 
Correctional Service Canada 
Employment and Immigration 

Energy, Mines and Resources 
Environment Canada 

External Affairs 


Federal Office of Regional Development 
(Quebec) 
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Federal Provincial Relations Office 10° 
Finance 


a 
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Fisheries and Oceans 
Forestry 
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Table 4 (continued) 


_ GOVERNMENT INSTITUTION 


| Grain Transportation Agency Administrator 
“Health and Welfare 

, Immigration and Refugee Board 

_ Indian Affairs and Northern Development 
Industry, Science and Technology 

| Justice 

_ Labour Canada 

_ National Archives of Canada 

_ National Capital Commission. 

_ National Defence 

_ National Film Board 

National Parole Board 

National Research Council 


- National Transportation Agency 


; 


- Office of the Superintendent of Financial 
__Institutions 


_ Patented Medicine Prices Review Board 
Privy Council Office 

Public Service Commission 

" Public Works 

- Revenue Canada - Customs & Excise 
Revenue Canada, - Taxation 

Royal Canadian Mint 

Royal Canadian Mounted Police 

- Secretary of State 

- Security Intelligence Review Committee 
‘Solicitor General 

| Supply and Services 

Transport Canada 

Transportation Safety Board 
‘Treasury Board Secretariat 
Western Economic Diversification 


TOTAL 


Resolved 


Not Not Sub- Discon- | TOTAL 
Resolved | stantiated tinued 
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Table 5 
GEOGRAPHIC DISTRIBUTION OF COMPLAINTS 


(by location of complainant) 
Closed: April 1, 1993 to March 31, 1994 


Outside Canada 15 


Newfoundland 


Prince Edward Island 
Nova Scotia 
New Brunswick 


Quebec 


Northwest Territories 


TOTAL 733 
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Case Summaries 


i 
, 


‘Delayed departure 
(01-94) 


When a Newfoundland man asked the 
Department of National Defence (DND) 
for correspondence with the Quebec 
government about military flight training 
,at CFB Goose Bay, the delay he 
encountered was unconscionable. 


He filed his request in mid-February, 
(1992, then heard nothing at all for seven 
months. The first word from the depart- 
ment was disappointing. It wanted 
another six months to search for the let- 
ters and consult with the Quebec gov- 
ernment. It also wanted $2,000 in fees 
and a customary advance. At that point 
it stopped all work on the case. 


The man found it not only disconcerting, 
but surprising. “The department has 
been involved in a federal environmental 
assessment review of the training since 
1986,” he wrote in early October. “One 
would think that DND would be eager to 
keep the requested documents easily 
accessible so that they would satisfy the 
needs of public communication, ongo- 
ing discussions with the Quebec gov- 
ernment, as well as the needs of the 
environmental assessment review 
panel.” 


A month later, the matter of fees was 
resolved. The man agreed that the 
search be narrowed to one location and 
the department agreed to reduce the 
fee estimate from $2,000 to $300. It 
oegan work on the case in mid- 
November when it received the deposit. 
Still more delays were to come. The 
30-day estimated time to retrieve all the 
etters stretched into 2 1/2 months. The 
department had several explanations: it 
Jave more attention to other requests 
iled by the man; the division was short- 


Staffed; one key official was unexpect- 
edly absent for personal reasons. 


Then DND officials needed time to con- 
sult with Quebec officials — a further 
month and a half — and to get their 
minister's approval to release the letters. 
Another 29 days passed before the 
minister gave his nod. The letters were 
released in late April, 1993. 


Although the man had agreed to narrow 
the search, 161 days had elapsed from 
Start to finish — just a few days short of 
the 180 days estimated to search widely 
for the correspondence. 


The Information Commissioner pointed 
out that the Defence Department took an 
inordinate time right from the start. By 
law, the department was obligated to 
reply after 30 days, even if only to give 
notice of a reasonable extension of time 
for a search. 


The Commissioner also concluded that 
a 180-day time extension was exces- 
sive. To make matters worse it arrived 
six months late. To top it all off was a 
one-month delay in waiting for the 
minister's signature. 


All of this was unacceptable and it 
earned the department a place on the 
Commissioner’s short list of departments 
in line for review by the Commissioner's 
Office. 


A vignette of errors 
(02-94) 


It is always unfortunate when errors in 
communication deprive people of rights. 
Such was the case in the Department of 
Fisheries and Oceans when a frequent 
user of the Access to Information Act 


filed one of his many requests for polls 
or surveys conducted after March, 1993 
to the time of his request in mid-May. 


Access to Information and Privacy 
(ATIP) officials in the department quickly 
got in touch with the Communications 
Directorate where public opinion 
sampling is contracted out to profes- 
sional pollsters. In June, an official of the 
directorate told ATIP officials that of the 
two polls requested, one had already 
been released to the man in British 
Columbia and the second had not been 
completed by the time his request was 
filed with the department. Consequently, 
an ATIP official told the requester in late 
June that the information he wanted was 
not in the control of the department on 
the day he had asked for it. 


The man knew better. He had been 
given only a copy of the first poll’s ques- 
tionnaire, and had in hand only a portion 
of its results. He wanted them all and 
complained to the Information 
Commissioner that the department in 
fact had poll data it claimed not to have. 


The confusion required some unravel- 
ling. The investigation showed that the 
communications department was wrong 
when it said the man had the first poll 
results. Had everyone checked facts 
and spelled out more clearly which polls 
were available, which portions of polls 
had been sent and which were 
unavailable, the man would have had 
no complaint. 


As it turned out, the web was unravelled. 
In August, the man received some 
information and learned where he could 
obtain more. 


At the end of the day the Information 
Commissioner concluded that the 


department had not intended to deny 
anyone’s rights. Rather, errors were born 
of miscommunication and inexperience. 


On wearing two hats 
(03-94) 


The access law allows government 
agencies to refuse to release advice 
given departments or cabinet ministers. 
The rule does not apply, however, when 
that advice comes from consultants. 


It does not allow, in the Information 
Commissioner's judgment, for depart- 
ments to define who is, or is not, a 
consultant as they wish. Consulting is 
not in the eye of the beholder. 


A case illustrating this position arose 
late in 1992 when a journalist asked for 
a copy of the report by Judge René 
Marin on the Ports Canada police. Early 
in 1993, the Canada Ports Corporation 
gave its reply — a severely expunged 
copy, minus, among other information, 


the judge’s conclusions and recommen- | 


dations. 


Canada Ports Corporation held to the 
view that Judge Marin, although not its 
employee, was not a consultant. He was 
an ex-officio member of the corporation 
and sat on its Canada Ports Police 
Committee. 


Nevertheless, the judge was paid 
$60,000 for his work, a fact revealed to 
the journalist. How was he paid? When 
an investigation began, the question 


. 
| 
| 
| 
| 
| 
| 


4 


was asked. As it turned out, he was paid 1 
as a consultant. The corporation quickly | 
agreed to abandon all exemptions it had | 


claimed for advice given to government. 
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Although some who work for govern- 
_ment may wear one or more hats, as the 
case amply illustrates, the headgear that 
counts is the hat that is paid for. 


Historical footnotes 
(04-94) 


| When an historian asked for information 

about Communist Party of Canada 
activities in Toronto during the 1930's, 

_he received an unusual response. 
Officials at the Canadian Security 
Intelligence Service (CSIS) reviewed 
2,291 pages of records and sent 1,798 
-— most with information in part 
expunged. He complained to the 
Information Commissioner that more 
than 20 per cent of the records had 
been completely withheld. He also 
wanted to know what lay beneath the 
ribbons of dark ink. 


An investigator looked at each exemp- 
‘tion separately; found that some were 
improperly claimed and persuaded 
CSIS officials to disclose some 200 
pages with new information. The 
‘unusual aspect of the intelligence ser- 
vice’s reply soon came to light. Officials 
Said some pages had been withheld in 
their entirety on the assumption that the 
historian did not want to receive it. That 
sort of judgment call is out of bounds to 
the Access to Information Act. 


Although the historian had said in the 
past that to reduce photocopying costs 
he did not want to receive copies of 
‘letterheads, signature blocks or other 
similar material, he was not given a 
choice in the matter this time. To resolve 
the situation, CSIS agreed to give him 
Sample pages of information the 
investigator found improperly deleted. 


The historian wanted the rest. All 
information could be useful in his work. 


The case serves to illustrate the point 
that value, like beauty, is in the eye of 
the beholder. Government officials take 
liberties if they guess whether informa- 
tion is useless and should not be sent to 
people who file requests. 


Control and wild horses 
(05-94) 


An Alberta woman asked the 
Department of National Defence (DND) 
for tapes of meetings of a citizens’ 
advisory committee — a group formed 
when Canadian Forces Base Suffield 
received complaints that wild horses 
roaming the base damaged the local 
environment. 


The tapes were in the possession of 

a consultant hired by the Base 
Commander to work with the committee, 
record its concerns and submit its 
recommendations. When the depart- 
ment received the request, it replied that 
it had no control over the tapes and, as 
a result, they were not accessible under 
the access Act. 


A complaint to the Information 
Commissioner and an investigation 
found that, although the department 
gave the consultant blank tapes and 
eventually had an employee transcribe 
them, it had only a copy of the 
transcribed meeting minutes. It did not 
have the tapes. But could it be said that 
DND had control of the tapes, although 
not possession of them? 


The investigation confirmed that the 
department hired the consultant, but it 


was clear from the contract and a state- 
ment of work that the committee, not 
DND, directed her work. Although DND 
paid the consultant and supplied 
equipment to the committee, it asked in 
return only that the department receive 
a copy of the meeting minutes and 
recommendations aimed at solving the 
wild horse problem. 


Not only did the department not have 
possession of the tapes, it had no 
apparent legal rights over them. As a 
result, DND was correct in its statement 
that it did not have control of the records 
requested. 


The case served to illustrate how difficult 
it can be to determine whether or not 
information is subject to the access law. 


The less formal the better 
(06-94) 


When a Stoney Creek, Ontario man tried 
to discover the identity of companies 
importing a substantial amount of tubing 
and valves into Canada, his attempt 
through the Access to Information Act 
launched a torrent of correspondence 
and a lengthy investigation. 


The customs and excise division of 
Revenue Canada held the view that 
release of information supplied it by 
importers in 1990 might harm the 
importers’ business. As a result, they 
would be reluctant in future to volunteer 
information to the department. As it had 
in the past on requests about imports, 
Revenue Canada applied subsection 
20 (1) of the Act to withhold the 
importers’ identities. The provision 
clearly states that departments must 
protect records that contain confidential 
commercial information given to them by 


third parties, or information the release 
of which might reasonably be expected 
to harm a third-party’s competitive 
position. 


After waiting almost six months, the 
requester received a computer-created 
list that showed only two columns. In 
one were 735 separate dollar amounts; 
in the other, the province to which the 
products were destined. Next he com- 
plained to the Information Commissioner 
whose investigative staff saw that a 
sweeping application of paragraph 

20 (1) (b) to each of more than 700 
corporations was the reason the 
requested names and addresses had 
been withheld. 


Meetings were held, written exchanges 
took place between the Information 
Commissioner's staff and Revenue 
Canada officials. At length — some 18 
months after receiving the request — 
the department sent a notice to each of 
the importers. Did they have well- 
founded objections that might give sub- 
stance to the exemptions the 
department had cited? 


A few company officials responded 
angrily, believing it to be entirely unfair 
that their corporate information might be 
revealed. The lion’s share of the compa- 
nies either had no objection or didn’t 
respond at all to Revenue Canada’s 
letter. Those corporate names and 
addresses were released. After more 
discussions and another round of | 
notices, more names were released by — 
the department. The final tally: 502 of 
735 names were released, but fully 2 1/2 
years after they were first requested. 


The true irony of the piece emerged | 
at its conclusion. On the advice of the | 
access to information and privacy | 
co-ordinator’s office for Customs and 
| 
y 
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Excise at Revenue Canada, the man got 
what he wanted by going elsewhere. 
_As it turned out, the department of 
_ Industry, Science and Technology 
readily supplied the information on 
_ major importers of tubing and valves. 
The informal request, in the end, 
furnished more useful information than 
_the long access-to-information struggle. 
The alternate route is not available to 
everyone. The industry department does 
not automatically provide information to 
everyone who simply asks for it, without 
question. 


‘The case Clearly points out the need to 
‘feconcile the formal access rights 
‘guaranteed everyone by law, the stand 
taken by Revenue Canada and the 
occasional availability of the industry 
department’s information. 


Inspecting inspectors’ minutes 
(07-94) 


An Ontario man, both a part-owner and 
-acreditor of a firm that fell into bank- 
ruptcy, filed an access to information 
request to the former Department of 
Consumer and Corporate Affairs. Could 
‘he view the minutes in departmental files 
of meetings of inspectors elected by 
creditors to advise and direct the court- 
appointed trustee? 


Mindful that the Access to Information 
Act does not allow disclosure of 
Confidential financial information given 
to government unless the person who 
provides it gives consent (section 20), 
‘department officials called the trustee. 
Although the minutes were dubbed a 
record of inspectors’ meetings, the 
minutes were kept by the trustee who 
attended, along with inspectors who 


represented all creditors and lawyers 
who represented other parties to the 
bankruptcy. The trustee did not consent 
to release of the minutes. As it hap- 
pened, the inspectors had passed 

a motion that the minutes be kept 
confidential. 


The man filed a complaint with the 
Information Commissioner, and it raised 
the question whether inspectors had 
authority to pass the resolution. The 
March 1993 complaint prompted 
meetings and calls between the 
Commissioner's office, department offi- 
cials, the trustee and the complainant. 
In the end, as is often the case, the legal 
question went unresolved in favor of a 
practical solution. 


In this instance, the inspectors agreed 
that the minutes need not be confiden- 
tial. The trustee agreed to release the 
information and the department 
removed its objection. The case was 
closed within a matter of months. 


Weighing public interest 
(08-94) 


The access law gives a strong measure 
of protection to the secrets or confi- 
dences that companies give the govern- 
ment voluntarily or as required by law. 

It also entrenches the public interest by 
giving officials the right to disclose 
confidential or sensitive business 
information if public health, public safety 
or environmental protection is at risk. 
How to determine this public interest 
override? How best to weigh corporate 
interests against the public’s? 


In the mind of a journalist who 
complained to the Information 
Commissioner, public interest is 


absolute. There should be no need to 
consult with the companies. 


He complained when his request for 
audit reports on 21 meat-packing 
companies was delayed by officials at 
Agriculture Canada. They had correctly 
taken note of section 20 of the Access to 
Information Act which prohibits disclo- 
sure of confidential, competitive or other 
sensitive material that could harm a 
business unless an overriding public 
interest exists. 


Meat inspection is a service to safe- 
guard public health, the journalist's 
argument went. It is not a service to 
benefit meat-packers. Therefore, only 
public interest should govern the 
question to release, or not to release, 
inspectors’ reports. 


The law clearly says government 
officials must refuse to release third- 
party information unless public interest 
outweighs any financial loss, competi- 
tive harm or interference with a contract 
or negotiations. Neither is absolute. 
Both must be put on the scale. 


To make even a modest effort to weigh 
interests, officials must hear the views of 
the people who might be harmed. The 
journalist presented the case for public 
interest. Officials were correct to let 
packers have their say. 


Of the 21 companies, a dozen didn’t 
reply to Agriculture Canada officials, 
three agreed to release of information 
and six had objections. The department 
informed them that it favoured release 
and one firm promptly filed for a review 
in Federal Court. 


Although he could not agree with 

the journalist that the department's 
consultations were unnecessary, the 
Commissioner found the exercise 
illuminating. The only fair and reason- 
able way to balance public interest and 
corporate loss is to do some measure 
of fact-finding, including facts from 
corporations. 


Seek and ye shall find 
(09-94) 


An Ontario woman who lost a portion of 
her memory in an accident in the late 
1960s brought an unusual and touching 
case to the Information Commissioner. 


When memories returned several 
decades later, she began to try to 
trace long-lost colleagues in the Royal 
Canadian Air Force (RCAF). She used 
listings in a magazine read by former 
service personnel to no avail. She 
recalled one name and thought that if 
she reached that woman, other 
friendships could also be traced and 
revisited. 


Her search for government documents 
began in the National Archives of | 
Canada where records of persons who — 
have served in the military are kept long. 
after their release from duty. There she — 
was told that staff workload is heavy anc 
attention is paid first to inquiries that 
help former service people directly, 
either financially or socially. 


On the advice of an access to informa- | 


‘tion official at the archives, she next 


turned to the Department of National 

Defence. There she filed an access to | 
information request. Within days she 
was told the department could do | 
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nothing. It sent all personnel records to 
the archives five years following 
anyone's release from the military. 


Disappointed and irritated by the tone 
of the letter and being bounced back 
to whence she came, the woman 
complained to the Information 
Commissioner. 


| 

The investigator assigned to the case 
‘ound that the defence department had 
searched for records in its automated 
personnel index, but the index began in 
1973. No helpful information was 
ocated. Next the investigator 
approached an access to information 
officer at the archives’ Personnel 
Records Centre. A sympathetic officer 
vent out of his way to find the name and 
he address of the former colleague. Still 
a problem remained. 


[he information could not be released 
vithout breaching the other woman’s 
drivacy rights guaranteed in the Privacy 
4ct. A solution was found. The Ontario 
voman sent a letter to archives officials 
vho mailed it on. In a letter of gratitude, 
he woman told the Information 
zommissioner that she had been able 

0 get in touch with her former RCAF 
colleague. 


Dverseas scanning 
10-94) 


\man asked the External Affairs depart- 
ent for files on his wife’s disappear- 
Ace in Central America. Within days he 
sceived 30 letters and memos between 
fficials in Ottawa and their overseas 
Ounterparts. Still, he believed there was 
lore information and complained to the 
formation Commissioner. 


At the outset the department claimed 
that everything it had on the matter was 
disclosed, albeit with some deletions in 
keeping with the law. When an investi- 
gator looked closely, however, he found 
evidence that another file might exist in 
a foreign office. 


Reluctantly, officials telexed several 
overseas missions. When they heard 
nothing, they made the assumption that 
the missions had nothing to report. The 
Commissioner's staff again prodded. 

A department official telephoned 
Guatemala. More information was found 
and sent to the man. 


In the end, the additional files were not 
difficult to locate. If the will had been 
there from the outset, 10 months would 
not have passed between request and 
reply. Department officials have a duty 
to gather information, even if the search 
must include offices far beyond Ottawa. 
Like truth, information that is partial, is a 
good deal less valuable than when it is 
whole. 


That distant feeling 
(11-94) 


When a Nova Scotia man asked a 
government office in Halifax for 
information, he received everything he 
requested. The manner in which it was 
presented, however, caused him to 
doubt that the response was complete. 
He complained to the Information 
Commissioner. 


At issue were records of long distance 
calls made from a telephone in the 
Halifax office of Supply and Services 
Canada during three months of 1992. 
The listings were sent. Several pages 
were blanked out entirely, others had 


portions obliterated. There was no 
explanation. 


The investigation soon showed that the 
numbers held back were listings of calls 
made on other telephone lines. As it 
turned out, the information was of no 
interest to the requester. 


However, the department might have 
avoided the complaint altogether, if it 
had followed a Treasury Board 
Secretariat bulletin on dealing with 
non-relevant information. 


Discuss the situation with the requester, 
the guideline advises, explaining that 
agreement to process just the relevant 
section will result in savings of time and 
expense. In all cases, the guideline 
goes on, the department should indicate 
in the response to the requester that the 
information is part of a larger document 
which deals with other topics. 


The Information Commissioner takes the 
view that departments should talk with 
requesters before deleting so-called 
information that is dubbed non-relevant 
information. Without an agreement, the 
department has an obligation to indicate 
the basis upon which even non-relevant 
information is withheld. One of the law’s 
exemptions may apply. If so, it should 
be cited. 


Lack of relevance alone is not a ground 
for exemption or exclusion of information 
from a record. The department was 
reminded of the proper and courteous 
procedure. 


In this instance, a little good long- 
distance chat or letter before the listings 
were sent might have prevented the 
misunderstanding and a distant 
complaint. 


Poll after poll: 
The end of the affair? 
(12-94) 


In a case already discussed in previous 
annual reports, the Information 
Commissioner turned to Federal Court 
when the Privy Council Office denied 
researchers’ and journalists’ requests 
for public opinion polls on constitutional 
matters. The case was heard months 
before the referendum on the 
Charlottetown agreement on the 
Constitution, although the court’s 
decision came down after the vote. 


The government claimed that release 
of the records could reasonably be 
expected to harm federal-provincial 
relations — a section 14 exemption 
under the access law. The court found 
no direct link had been made between 
the polls’ release and harm to those 
delicate relations and ordered the 
records released. Those significant 
events took place in the summer and 
autumn of 1992. 


It was disappointing and disconcerting 
to journalists, researchers and the 
Information Commissioner when the 
Privy Council Office continued to refuse 
access to poll results even after the 
court decision. The court’s finding had 
done nothing to alter the penchant for 
secrecy. A complaint was lodged with _ 
the Information Commissioner in early 
December. 


The Commissioner wrote the Clerk of the 
Privy Council and received assurances 
that the polls would be released. Months 
passed. In mid-April, action finally 
followed words. Some records were 
disclosed but the PCO clung to section 
14 to keep a few pages secret — for | 
example, among them was a graph that 
plotted the public’s advice to Quebec's | 
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Premier should a constitutional agree- 
ment offer the province much, if not all, 
of what it wanted. 


The odd aspect of the PCO’s heel- 
digging was pointed out: the information 


_ it clung to in graph form had been 
_ released as narrative. There were 
_ vigorous protestations that the graphic 


presentation had more impact than a 


' narrative version and would be more 


susceptible to misinterpretation. When 
the Commissioner found no merit in this 
and other similar straw-grasping, the 
PCO released the remaining records. 


Whether the new government will be 
more open with poll results remains to 
be seen. The next acid test is most likely 
to be at the time of any referendum in 
Quebec on the province's future. 


- Dollars and sense 


(13-94) 


_ The Information Commissioner faced an 
_ unusual choice: support what some 

_ may consider a breach of investors’ 

_ privacy or deny information that could 


bring them a small profit. Some choice! 


_ It came about when an investigative 
~ accountant in the Ottawa area com- 


plained that the Department of Supply 
and Services had denied his request. 
He wanted the names and addresses of 


| people who had not redeemed shares In 


Petro-Canada Enterprises Incorporated, 


a Crown corporation dissolved in 1984. 


He wanted to locate them and, for a fee, 
help them to redeem their outstanding 


_ shares. 


At the outset, the government recorded 
some 42,000 unredeemed shares — 
each valued at $120.14. Officials sent 


letters and placed ads in newspapers. 
Most shares were redeemed. By the 
time the accountant made his request in 
February, 1992, there were 3,665 shares 
outstanding, valued at $440,313 in total. 


The department refused the request on 
the grounds that names, addresses and 
financial information are personal. The 
Privacy Act clearly protects against 
release of such information unless a 
case can be made that benefit to the 
individuals clearly outweighs the 
invasion of privacy. 


The Commissioner suggested to depart- 
ment officials that unless they were 
prepared to make another effort to 
locate owners of the outstanding shares, 
perhaps the accountant should be 
allowed to make the attempt. 
Department officials weighed the alter- 
natives and, as well, asked the Privacy 
Commissioner for his view of the case. 
(He strongly disagreed with any 
disclosure.) 


In the end, department officials decided 
to renew efforts to locate the sharehold- 
ers. The Information Commissioner 
accepted that approach as preferable to 
release of the information. As a result, 
the department sent more letters to the 
last known addresses of the sharehold- 
ers and news releases to some 100 
newspapers in Canada and the United 
States. A balance between access to 
information and privacy rights was 
preserved. 


Modest proposals 
(14-94) 
Firms that want to do business with 


government sometimes turn to the 
Access to Information Act in hopes of 


learning why a competitor won a con- 
tract. Departments on occasion have 
been inclined to view tenders sent in 
response to a Request for Proposals 
(RFP) as entirely confidential. They have 
also held that disclosing proposals 
could injure the commercial or financial 
interests of the firms that submitted 
them. As a result, they have cited 
section 20 of the Act to deny access. 


Two requests before the Department of 
Transport (DOT) and an investigation by 
the Information Commissioner, however, 
showed that not all portions of all pro- 
posals need be inaccessible. When a 
British Columbia man asked for copies 
of proposals submitted in reply to two 
RFPs, department officials sent him a 
copy of his own bid on one contract and 
information on the Tender Register 
about the winner of the other. He 
learned the name of the firm and the 
amount of the winning bid. 


The department withheld six other pro- 
posals, applying section 20. The investi- 
gation prompted by his complaints to 
the Commissioner soon found that much 
of the information in the withheld pro- 
posals was derived from the tender 
documents given by the department to 
all competitors. 


That being the case, those portions of 
the proposals were not confidential. The 
information was publicly available. All 
firms had the benefit of the same infor- 
mation. Nor was it reasonable to expect 
that disclosure of information which 
every firm had at an early stage in the 
bidding process would cause financial 
loss or interfere with contractual negotia- 
tions. Subsections 20 (c) and (d) of the 
law did not apply. 


The Transport Minister agreed to the 
Commissioner's recommendation that 


the proposals be severed. He also 
agreed to release the full Tender 
Register which gave the names and bid 
price of all firms whose submissions 
qualified. 


The man received something short of 
the full proposals. He did get information 
that could tell him which firms would 
meet the minimum requirements wanted 
by the department and each firm’s 
bottom-line price. He also had a look at 
how competitors package their propos- 
als to government. He did not receive, 
however, detailed financial information 
or anything that would tell him whether 
firms offered more than the minimum. 


This case did not solve the bigger 
question: Should the public know more 
about government contracts? This 
Commissioner believes it should, and 
addresses the issue elsewhere in this 
report. (See page 27.) 


The RCMP’s blanket exemption 
(15-94) 


In many parts of the country where 
RCMP officers provide provincial and 
municipal police services, agreements 
have been struck with provincial 
governments to withhold information 
requested from the RCMP. The agree- 
ments made sense at a time when many 
provinces had no freedom of information 
(FOI) law in place. To give citizens 
access rights to information held by 
officers of a federal agency who provide 
a service on behalf of a provincial 
government, when no other provincial 
service was open to such scrutiny, did 
seem incongruous. 


Now most provinces have FOI laws; 
some are setting aside the roadblocks 


_to RCMP records. Among them: the 

/ governments of British Columbia and 
Nova Scotia. The step should be 
applauded. 


Unfortunately, an old agreement was not 
revoked in time to help a British 
_Columbia woman gain access to some 
_of the records she wanted concerning 

, her son's death in a car crash. She filed 
| her request in early January, 1993 and 
within days she was told of the exemp- 
| tion the RCMP must apply in light of 
subsection 16 (3) of the Access to 
_Information Act which cites those 
agreements. There was no discretion. 

| In March she complained to the 
Information Commissioner. 


_The investigator soon learned that the 
British Columbia government had 
informed the RCMP that it wanted to 
‘rescind the agreement — a logical 
development in light of provincial 
access rights slated to be put into place 
in B.C. that autumn. Since the agree- 
ment was still in force, the RCMP was 
_fight to refuse the woman’s request. 

| However, the Commissioner informed 
the woman of the imminent change and 
that she might get some records at a 
later date. 


Rescinding these blanket confidentiality 
agreements is a healthy step. Other 
‘provinces should follow the British 
‘Columbia and Nova Scotia example. 


| 


‘Who’s minding the shop? 
(16-94) 


Any reorganization of government holds 
potential to cause problems for people 
who expect, and deserve, prompt deliv- 
ery of information — or service — from 
Public servants. When duties are 


shuffled from one department to 
another, officials may be uncertain for a 
time about lines of authority. That time 
should be brief. — 


It certainly wasn’t last year when a 
request for information was tied up, not 
in one, but in two forays into government 
restructuring. The request filed in March, 
1993 came from a journalist wno wanted 
information on the extent and nature in 
Canada of activities of Hong Kong- 
based secret societies known as Triads 
believed to be involved in crime. 


He filed his request to Employment and 
Immigration Canada. It was there that 
public security aspects of immigrant 
selection were handled. Weeks later, 
after talking with a department official, 
he decided to narrow his request and 
asked only for information on file the 
previous year. He was promised a reply 
within the statutory 30-day period. By 
early May, there was still no answer. 


The first hint of a real problem came in 
mid-July when the journalist was told 
that records were still not available. He 
was reminded of his right to complain to 
the Information Commissioner, which he 
did, but not promptly. When nothing had 
arrived three months later he lodged his 
complaint. An observer of politics and 
bureaucracies, the journalist quipped 
that he had surmised that a recent 
government overhaul was designed to 
improve service — not kill it. 


What had transpired, the investigation 
discovered, was not only a question of 
official reluctance to make public the 
records. On June 25, the government 
of the day had made public its plans to 
have fewer ministries, to merge some 
and add duties to others. The Solicitor 
General was to be responsible for 


immigration policy under a new depart- 
ment of public security. 


It was a firm intention, it was a firm 
announcement, but by late September 
when the information was ready, no one 
knew for certain who had the authority to 
sign its release. The complaint came 
only days before the October 25 elec- 
tion that changed the complexion of a 
great many things, including the plan to 
move portions of the immigration depart- 
ment to the new department of public 
security. The newly-elected government 
cancelled the move. 


This second mini-restructuring left the 
matter of legal signing authority in more 
doubt. In the end, the new Minister of 
Citizenship and Immigration signed off 
the records. The date? It was November 
29, some seven months after the 
request had been filed. 


The longest period of delay had taken 
place in the department when officials 
haggled over whether information was to 
be released or withheld. The injury was 
compounded, however, by the lack of a 
clear designation of signing authority 
during times of transition. In future, care 
must be taken by senior officials to 
remember that administrative reorgani- 
zations do not take precedence over 
legal rights. 


A staggeringly slow PCO 
(17-94) 


Affairs of the day and the business of 
government can tempt public servants 
to set aside one person’s request for 
information. Perhaps it was with that 
thought in mind that parliamentarians 
placed in law a 30-day deadline for first 
response and specific requirements for 


extended deadlines. Some government 
departments obey the law better than 
others. One that showed disregard for 
some time was the Privy Council Office 
(PCO). 


An Ottawa man wanted to view several 
files from the 1970s McDonald 
Commission of Inquiry into the RCMP. 
He first applied for the records in 
December, 1991 and 30 days later 
received a reply that three months 
would be needed to talk with officials in 
other departments. 


More than a month later those talks 
began with officials in the departments 
of Justice and National Defence, an 
investigation into the dawdling later 
showed. The views of those officials 
were received by mid-March, then little 
was done on the case for five months. 


In early December, 1992 the man also 
lost his right to complain to the 
Information Commissioner. (Parliament 
placed a one-year time limit on the exer- 
cise of that right.) He started all over 
again. He applied to the PCO for the 
same information. Some 30 days later 
he received the reply that two months 
would be needed to talk with officials in 
other departments. 


This time around, PCO also thought to 
consult with Mr. Justice D.C. McDonald, 
chairman of the commission of inquiry, 
the Department of External Affairs and 
again with the Justice Department. Its 
extended due date was in early April, 
1993. By June, nothing had been 
released; the man turned to the 
Information Commissioner. He was 
understandably concerned that the 
prolonged consultations had not taken 
place after he made his first request. 


| 
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PCO officials begged off with explana- 
tions that the matter was complicated 
_and their workload heavy; the reply from 

Mr. Justice McDonald prompted another 
close look at the files. It took many 
phone calls and a meeting between the 

‘Commissioner's officials and PCO offi- 

cials to prod the department. 


At length, in mid-November the files 
were released; the Commissioner said 
that almost two years to respond to an 
access request was unacceptable by 
any standard. The PCO, too, was added 
to the Commissioner’s short list of gov- 
ernment institutions tagged for an early 
audit by the Commissioner’s staff. 


Where there’s smoke... 
(18-94) 


Non-smoking advocates wanted to learn 
what tobacco manufacturers had told 
Health and Welfare Canada in response 
to a public call for comments about pro- 
posed tough warning labels on cigarette 
packages. 


The department objected to opening to 
scrutiny the representations received 
from groups on both sides of the debate 
over more forceful warning labels under 
the Tobacco Products Control Act. To 
justify secrecy, the department cited 
paragraph 21 (1)(a) of the Access to 
Information Act which gives depart- 
ments the discretion to refuse access to 
records providing advice to a depart- 
ment or a cabinet minister. Health offi- 
cials feared that disclosure would hurt 
‘uture discussions with lobby groups. 
When the Information Commissioner 
“eceived a complaint, he persuaded 
1ealth officials to ask all groups that had 
commented on the proposed warning 


labels whether they would agree to 
release their opinions. Most had no 
objection. Among them: Physicians for a 
Smoke-Free Canada, the Canadian 
Council on Smoking and Health and 
Imperial Tobacco Limited. 


Their views were released to the Non- 
Smokers’ Rights Association advocate. 
Two opinions from the Canadian 
Tobacco Manufacturers Council, how- 
ever, Stayed secret. The department 
held firm that the council’s submission 
was advice to the government. It con- 
tended that paragraph 21 (1)(a) of the 
access Act could apply whether that 
advice came from public servants or 
any member of the public. 


The Information Commissioner opposed 
the department's position that advice 
received from non-governmental 
sources could be kept secret. He wrote: 
“We believe that the application of 
(Section 21) is limited to serving the 
principle of ministerial accountability by 
protecting for 20 years the internal pol- 
icy and planning processes of govern- 
ment institutions.” 


When the department was unmoved, the 
Commissioner took the matter to Federal 
Court on behalf of the requester to force 
disclosure. The case was set to be 
heard in Ottawa in early September. In 
late August, the department released 
the submissions. 


Waiting for Godot 
(19-94) 


Journalists who are driven by the next 
nightly newscast or next daily newspa- 
per are not schooled to be patient. A 
competitors’ bite may nip at their heels 
and there is often the fear that a story 


will vanish. An Ottawa journalist com- 
plained to the Information Commissioner 
when the information he wanted for his 
story failed to appear. First it was 
thought to be in a ship’s container, then 
it was thought to be sitting in quarantine. 


The journalist wanted all records about 
the detention by Canadian Armed 
Forces of prisoners in Somalia. He 
asked for them in early July and 
complained a month later when the 
Department of National Defence (DND) 
said it required 60 days to produce the 
records which were en route from 
Somalia by ship. The journalist correctly 
surmised that some records did exist in 
this country and wanted to see them 
while waiting for the remainder. 


DND officials said they believed they 
had none, but the Information 
Commissioner's investigator helped 
direct them to a few pages by locating a 
reference in departmental documents. 
The department was asked to consider 
preparing those records while the 
remainder sat in quarantine. The depart- 
ment declined; there were very few 
records and those were thought to be 
subject to an exemption. 


By late September the quarantine had 
expired. Agriculture Canada enforced it 
to prevent any insect infestation. When 
the containers were opened, DND offi- 
cials said they could find no more docu- 
ments. The wait had been for nothing. 


The Information Commissioner found, 
however, that DND officials had acted in 
good faith. They believed that a search 
through a large volume of records would 
be involved. In the end, the little they 
found in the DND Headquarters building 
in Ottawa was exempt under paragraph 
16(1)(a) which protects information 
gathered during lawful investigations. 


A pre-emptive strike? 
(20-94) 


When an Ottawa lawyer received an 
estimate from the Department of 
National Defence (DND) of fees to be 
charged for his information request, he 
was dismayed. Was a fee estimate of 
$1,690 to search and prepare the 
documents a pre-emptive weapon to 
dissuade requesters? He thought so 
and complained to the Information 
Commissioner. 


At issue were the fees for the records of 
an audit and later investigation of the 
facilities management directorate at the 
defence department's headquarters. 
The lawyer’s request for the records was 
filed in late June. Within weeks, DND 
officials replied with the estimate and a 
request for advance payment of $845. 
Of the total charge, an estimated $1,000 
would be needed to cover the costs of 
excising portions of documents that 
could not be released and another $640 
would be needed to prepare audio 
tapes. 


An investigator confirmed that there was 
a huge volume of documents — some 
3,327 pages — and 32 hours of audio 
tapes. It soon was apparent that some 
of those pages were transcripts of 
tapes. The information was there in 
duplicate, although the lawyer had not 
been told he would be paying for it 
twice. When he learned, he said the 
tapes would not be necessary. The fee 
estimate was reduced by $640. 


The Commissioner concluded that a fee 
of $1,050 was reasonable and fair. 
Some 2,400 pages would be prepared 
for release, a task involving blanking out 
personal information and other data that 
required exemption. It was, at a 
minimum, a 100-hour task. 


Fees should not be a deterrent to 
access requests, the Commissioner 
wrote. But taxpayers as a whole should 
not be paying too much of the costs for 
the benefit of one individual. 


Exploring exceptions to 
exemptions 
(21-94) 


A Montreal man hoped to view 
documents sent to the Department of 
External Affairs by the United Nations 
Human Rights Committee in Geneva. In 
October, 1991 he asked for the records 
surrounding the UN committee’s request 


for a stay of extradition from Canada of 
_ two persons. The department denied 


him the information, invoking paragraph 
13(1)(b) of the Access to Information Act 
which exempts confidential information 


— received from an international 
— organization. 


| Within months he complained to the 


_ Office of the Information Commissioner. 


_ It soon became apparent that a number 


of issues faced the Commissioner’s 
investigator. Did the UN committee 
qualify as an international organization 


_ under the access Act? Yes, it did. Was 
_ the information transmitted from the 
_ committee to the department confiden- 


tial? Certainly. The need for confidential- 
ity of submissions made to it did not 


_ disappear with the passage of time. 


The most contentious issue, however, 
was whether the External Affairs 
department considered the caveat in 
subsection 13(2) of the Act which allows 


_ the release of confidential 
_ information if an international organiza- 


tion consents to disclosure? No, the 


department declined to seek that 
consent from the UN committee. It 


argued that even to make the sugges- 
tion to the committee would harm future 
dealings with the international 
organization. 


The Commissioner’s office spoke 
directly to officials of the committee in 
Geneva, then concluded that the access 
to information request could be properly 
refused. 


A question of candour 
(22-94) 


A journalist’s request for the report of a 

Department of National Defence (DND) 
board of inquiry raised a sensitive issue 
for the department and the Information 

Commissioner. 


The DND inquiry was called following an 
incident at the Royal Military College in 
Kingston, Ontario. The department 
released a report so gutted that the 
nature of the incident remained secret. 
In fact, a death had occurred. 


Puzzled by the heavily expunged report, 
the journalist complained to the 
Commissioner's office. An investigation 
showed that much of the report had 
been deleted to protect personal infor- 
mation exempt under section 19 of the 
Access to Information Act. Those dele- 
tions were not only reasonable, but 
mandatory under the law. 


Significant portions were also deleted, 
however, under the guise of a discre- 
tionary exemption, subparagraph 
16(1)(c)(ii). It protects the identity of 
confidential sources of information in 
investigations. The Commissioner’s 
office and the Defence Department had 
gone that route before. 


The department held the view that 
disclosure of details given a board of 
inquiry would tend to deter witnesses 
before other boards. They would show 
less candour, the argument went. 


The Commissioner's office, on the other 
hand, believed the exemption was 
reasonable only if it were accompanied 
by evidence that release of the specific 
information was likely to Cause injury. 
No evidence was presented. To apply 
the exemption without meeting the injury 
test was a misapplication. 


In fact, the same argument had been 
made in an earlier case concerning 
board of inquiry records. As a result, 
the department had promised to exer- 
cise restraint in applying the exemption 
to protect confidential sources. 


Early efforts to negotiate with the depart- 
ment failed. Officials who invoked the 
exemption stuck to their guns. Up the 
ranks, the department was reminded of 
its earlier undertaking. It reconsidered, 
honoured its commitment and released 
some information that had been 
expunged. 


While much remained secret to protect 
personal privacy, the department’s 
long-standing policy to blot out the 
identity of witnesses before boards of 
inquiry was successfully challenged. 


Who’s asking? 
(23-94) 


Personal information in the hands of 
government is rightly protected under 
section 19 of the Access to Information 
Act. As aresult, departments prepare 
records for release by deleting all 
personal data. The need for the 


protection evaporates, however, when 
the personal information is about the 
person who has filed the request. 


A complaint to the Information 
Commissioner illustrates the point. 

A Quebec man asked the Department of 
Communications for information about a 
neighbour’s complaint of his use of an 
amateur radio. The department replied 
by deleting from the records it released 
any information that would identify the 
amateur radio operator. 


That would be dandy if the access 
request had been made by anyone else. 
But if the requested personal information 
is about the requester, then the privacy 
exemption does not apply. 


On reflection, the department concurred 
and released the personal data. In most 
instances, the identity of the requester 
should be of no consequence to the 
department. In this case and other simi- 
lar instances, departmental access to 
information and privacy co-ordinators 
need to pause and ask: Who's asking? 


Public servants, private lives 
(24-94) 


A woman who wanted the records of 
telephone calls placed from several 
phones in a government office, and the 
department’s response, clarified an 
aspect of the matter of privacy on the 
telecommunications network. 


She asked for records of calls made 
from 1990 through 1992 through the 
Government Telecommunications 
Agency’s (GTA’s) intercity calling 
service. In return, the Department of 
Fisheries and Oceans provided the 
dates, duration, and the communities 


that received the calls. Department 
officials deleted, however, the specific 


_ telephone numbers at the other end of 


the lines, citing the need to protect 
privacy of both parties. 


The woman complained to the 


| Information Commissioner who then had 
_ the task of determining whether disclo- 
_ sure of more details of the records 


would be an unwarranted invasion of 
privacy. The Commissioner agreed with 
the department and the Government 
Telecommunications Agency that peo- 
ple who use government telecommuni- 
cations have a right not to be monitored. 
Unless both the callers and persons at 
the other end of the line could give con- 
sent to relinquishing their privacy, the 


~ number called should not be revealed. 


Nor was it plausible that consent could 


_ be given because far too many calls 
_ had been placed and received. 


~ The Commissioner was not able to 


support the complaint. He believes that 
oublic officials are entitled to a signifi- 


~ cant measure of privacy protection, 
_ especially from forays into their phone 
_ records. 


_ The sum of the parts 
(25-94) 


_ The maxim that the whole is greater than 
_ the sum of the parts hold true for 


computer-stored data. A case 
supporting that fact emerged ina 


_ dispute between a Richmond, B.C. man 


. and Canada Mortgage and Housing 
~ Corporation (CMHC). 


_ The man asked for information about the 


number of rental units in apartment 
buildings in Vancouver. He wanted only 
the number of units, not the rent paid for 


each. The Crown corporation refused, 
invoking subsection 18(a) of the Access 
to Information Act which allows depart- 
ments to exempt. information considered 
of substantial commercial value to the 
government. 


As it happened, CMHC paid enumera- 
tors to visit apartment owners and 
record their data in return for a promise 
of confidentiality. Then it gathered up 
enumerators’ reports and produced a 
computer print-out it called the Universe 
Listing of the Rental Market Survey. 
Listings for each community were 
assembled annually and a nation-wide 
look at housing was published as 
Canadian Housing Statistics. |t sold 
for $10. 


Had the man been able to find the 
information he wanted in the publication, 
he might well have paid the purchase 
price rather than send $5 with his 
access request and wait many months. 
But the breakdown he wanted was not in 
the compendium. He complained to the 
Information Commissioner. In other 
parts of the country, the data was made 
public by municipalities, he contended. 
It was not yet available in Vancouver. 

Of course, anyone given the time could 
visit each block and count apartments 
listed in lobbies. 


The Crown corporation contended that 
the data it paid for had considerable 
value, both monetarily through the sale 
of its publications and as a means to 
maintain CHMC’s good reputation in the 
housing industry. The investigation 
concluded that while the Canaaian 
Housing Statistics data may have 
substantial value, the Universe Listing 
computer print-out did not. It was not 
for sale, but it did contain the 
information requested. 


An intriguing debate between the Crown 
corporation and the Commissioner's 
office was underway when the complaint 
was withdrawn. The man had gathered 
information on his own and found 
several other sources. 


The questions remain. Does data 
gathered by government have 
substantive value by virtue of being 
saleable when combined with other 
information? And if so, do requesters 
lose their right to obtain access under 
the access law? These important 
questions are addressed elsewhere in 
this report. (See page 26). 


What price computing? 
(26-94) 


A decade ago, when a fee was set at 
$16.50 a minute ($990 an hour) for time 
on computers to compile information 
requested under the Access to 
Information Act, large mainframe 
computers were used most often in 
government offices. The rate seemed 
reasonable for expensive equipment 
that departments often timve-shared or 
leased. 


Times changed; so did technology. 
Government realized its work could be 
done on less costly personal computers 
attached to a LAN — a local area 
network. The purchase, operation and 
maintenance costs were much lower 
than for mainframe computers, although 
data processing and the printing of 
documents was slower. Many depart- 
ments converted to use of the less 
costly equipment. The fee for computer 
time was unaltered. 


The fee issue came into focus when a 
frequent user of the access law received 


a $500 fee estimate from the Finance _ 
Department. He had asked for a list of | 
ministerial memoranda from January, 
1992 to the following January. The 
department suggested the request 
would tie up the network’s central 
processing unit (CPU) for 30 minutes — 
a $495 bill — and require some 15 min- 
utes of programming time, for which it 
would charge another $5. Not surpris- 
ingly, the man complained to the 
Information Commissioner. 


The department held to its opinion that 
the charge was correct, based on the 
Act’s regulation 7(3). It also considered 
the practical matter that the 30-minute 
extraction of data from computer mem- 
ory would completely tie up the central 
processing unit. No other business 
could be conducted on it. 


It paid no heed to the Treasury Board 
guideline that states: “under no 
circumstances should a requester be 
charged a fee which is higher than the 
actual and direct costs of producing the 
record(s) requested”. In other words, 
access to information requests are not 
to be profit generating. 


When yesterday’s fee is charged for 
today’s technology, departments are 
most likely breaching that guideline. 
The per-minute fee is inordinately high 
relative to capital costs of current 
technology. The current systems are 
slower relative to mainframe computers. 
A steady flow of requests filled for a fee 
of $990 hourly might well finance a 
department's computer system. When 
the Finance Department heard these 
other arguments, it reconsidered and 
decided not to levy a fee for use of the 
central processing unit. It still wanted 
$5, however, to meet costs of computer 
programming. 


_ The computer time fee was also an 

_ issue when an official of the Library of 
_ Parliament asked the Atlantic Canada 
_ Opportunities Agency for records of 

- contracts and was told it would cost 


$565. Of that amount, $495 was again 
to pay for 30 minutes on a central pro- 


_ cessing unit. The remainder was for 
_ computer programming and photocopy- 
_ ing of documents. 


The official complained to the 
Information Commissioner. The agency 
reconsidered and reduced that portion 
of the fee from $495 to $25. It also 
eliminated the photocopying fee. (It had 
planned to hold on to the computer 
printed version and to send photocopies 
to the requester.) In the end the fee 
estimate was reduced from $565 to $85. 


The cases clearly point out the need to 


' revise the regulation on fees that tech- 


_ nology has made obsolete. To charge 
_ fees for use of a LAN as if it were a 
_ mainframe computer is akin to charging 


' Europe-bound economy air travellers 


_ the rate of passage on a Trans-Atlantic 
_ passenger ship. 
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| Public Affairs 


Something old, something new 


There was a natural inclination on the 
part of some Canadians to look to the 
10th anniversary of the Access to 

_ Information Act as a time to reflect and 
_ weigh its merits. 


_ In the weeks surrounding July 1, 1993, 
news pages and editorial pages across 
the nation sprouted commentary on the 
law's early promise and wobbly 
progress. If the reviews from journalists 
whose colleagues had joined the lobby 
for freedom of information in the 1970s 
and 1980s, was largely faint praise, it 

_ was not wholly uncomplimentary. 


} 


b] 


| 
| 
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_ Among Canadians who have used the 


Act repeatedly, one who dubbed it more 


_“a protective device for government 


_ than a tool to enlighten people” had no 
apparent difficulty in writing at length in 
_the Globe and Mail the next day of 


important information “that were it not for 


_ the Act, would never have been made 
public.” 


The Information Commissioner's office 
contributed to this brief turn of public 
attention to the law. An article that told 
_readers of the law’s birth, then benign 
neglect by parliamentarians, among 
other groups of Canadians, appeared 
_0n pages opposite editorial pages in 
several newspapers. 


Not so fleeting was the interest shown 
by organizations who gather large audi- 
ences, notably Canadian Clubs, in sev- 
eral parts of the country. They wanted 
the Information Commissioner to tell 
them the lessons of the first decade. A 
speaking tour was begun in the fall of 
1993 and will resume this autumn. 


Closer to home, the Information 
Commissioner, as the Act’s standard 
bearer, spoke to journalists, lawyers, 


university students, and a large congre- 
gation of access community profession- 
als and academics. 


A short history of the first decade pre- 
pared by a graduate student, guided by 
the Commissioner’s office, is likely to 
have a substantial shelf-life. It may be 
of most use to students and others who 
often want information about the remark- 
able law. It will be available on request. 


The turn of the ballot box brought to 
Parliament Hill a crop of parliamentari- 
ans, two-thirds of whom had no reason 
to know, any more than most 
Canadians, about the Access to 
Information Act. Among their staff 
members, those green on the Hill, also 
wanted and needed to know what the 
law might do for their offices and their 
constituents. Many proved eager to 
learn. 


Members of Cabinet, MPs on other front 
benches and rookie backbenchers from 
all parties replied warmly to the 
Information Commissioner’s introductory 
letter and a following bundle of informa- 
tion on use of the law. Scores asked for 
duplicates for their constituency offices. 
The new kids on the block also lined up 
on three occasions to hear representa- 
tives of the Commissioner’s office walk 
through the basics of access to informa- 
tion requests and responses. 
Meanwhile, journalists in western 
Canada asked for, and received, the 
same information hand-delivered by the 
Commissioner’s representative. 


Whether these bright, new-found sparks 
of interest in Canada’s rare and valuable 
law ignite little fires remains to be seen. 
Like the law itself, they hold consider- 
able promise. 
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Other views 


During the access Act's 10th year, the Information Commissioner's 
office wrote to, or spoke with, Canadians who hold memories of the 
law’s birth, often by virtue of their influence on it. The office also spoke 
with many who hold views on its development. When asked to put 
their thoughts in writing, here’s what some replied: 


“Transparency in government is an objective I was seeking 
long before I entered the arena. I remember saying so ina 
Manifesto that a few of us issued in Montreal back in 1964. I 
remember taking a first step as Prime Minister when I caused 
the 30-year secrecy rule for the Archives to be lowered to 20.” 


— Pierre Elliott Trudeau 


“No democracy works without open government and an 
informed electorate. Most governments are reluctant to come 
clean. During the past ten years in Canada, our Information 

Commissioners have been effective persuaders.” 


— John N. Turner 


“Despite the scheme’s weaknesses and lukewarm support by 
successive governments, it was a giant step forward simply by 
establishing the general principle that the public has a right of 

access to administrative documents and information.” 


— Donald C. Rowat 
Professor Emeritus 
Carleton University 

Ottawa 
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“For allits promise, the Act has changed precious little. Far 
too much effort is spent shielding information, not disclosing 
it. Far too many bureaucrats see their job as serving their 
executive or political masters, not the public. Far too few 
Canadians avail themselves of the law, principally because 
they do not know it exists or are intimidated by it. 


Government views our right to know as its right to say no. 


Unless the public policy to have an access law is reinforced 
with a public policy to inform Canadians of its vast potential, I 
fear for its future.” 


— Kirk LaPointe 
Chief of Bureau 

The Canadian Press 
Ottawa 


“I have never been under any illusion that the federal Access 

Act was a perfect vehicle for access. I've taken the position 

that by testing and using it eventually more people would see 
its limits and demand 

a better deal. 


I had hundreds of successful applications that have resulted 
in front-page stories and obtained information that has bene- 
fited individuals and helped rectify problems groups were 
having. 


I've made access requests where I have uncovered data on 
unsafe toys, poorly rated meat-packing plants, the militariza- 
tion of space, reuse in hospitals of one-time use medical equip- 
ment, doctored orange juice and on the lighter side, concern by 
the military of their image given too many obese personnel on 
the payroll.” 


— Ken Rubin 
Public Interest Researcher 
Ottawa 


81 


Corporate Management 


Corporate Management provides 
administrative support services to both 


_ the Information and Privacy Commis- 

_ sioners. The services (finance, person- 
nel, information technology, library and 
_ general administration) are centralized 
_ to avoid duplication of effort and to 

_ reduce costs. 


The Offices’ combined budget for the 
1993-94 fiscal year was $6,819,000, an 
increase of $58,000 over 1992-93. 


Human Resources 
(Full-Time Equivalents) 


Information 


Privacy 3 (39%) 
37 (43%) 


Administration 
15 (18%) 


Offices’ 1993-94 Public Accounts. 


Actual expenditures for the same period 
were $6,582,000 of which personnel 
costs of $5,230,000 and professional 
and special services expenditures of 
$565,000 accounted for more than 88 
per cent of all expenditures. The 
remaining $787,000 covered all other 
expenditures including postage, tele- 
phone, office equipment and supplies. 
Expenditure detail by program is 
reflected in the following charts. 


Financial Resources 
($000)* 


Information 


Privacy 2,582 (39%) 
2,728 (42%) ; 


Administration 
1527 25( 19%) 


" Expenditure figures do not incorporate final year-end adjustments reflected in the 
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The Offices approved new policies on 
Official Languages and Deployment. 
The personnel unit continued its support 
of the Commissioners’ plans to imple- 
ment government-wide measures to 
simplify employment classifications and 
legislative reforms under the Public 
Service Reform Act (Bill C-26). 


A number of security-related renovations 
were completed during the year. A new, 
secure reception area and a specially- 
designed computer room for the local 
area network file Servers were con- 
structed. In addition, a more effective 
assets control system was developed 
and implemented. 


The Offices are using a recently-intro- 
duced computer network of Microsoft 
Windows based tools and case man- 
agement systems to support access to 
information and privacy investigations. 


During the year, the library acquired 547 
new publications and answered 1,246 
reference questions. In addition to infor- 
mation on freedom of information, the 
right to privacy, data protection and the 
ombudsman function, the library has a 
special collection of Canadian and inter- 
national ombudsmen’s reports and 
departmental annual reports on the 
administration of the two Acts. The 
library is open to the public. 
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